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Abstract 

We are witnessing in Portugal an intense movement of dematerialization of files and administrative procedures. 

Of files, because Public Administration has been moving towards the promotion and effective implementation of 

documentary registers and their availability in electronic support to the detriment of the usual registration on physical 

paper support. Of procedures, since the procedural electronic process has been privileged in relation to the face-to-face 

contact during the office hours previously established by the services. We have thus passed from a model based on the 

ancient bureaucratic requirements to a Public Administration able to adapt to the new technological realities and the 

challenges of e-government. Today, the contact between the citizen and the Public Administration is, as often referred, 

"at the distance of a click", without any time constraints or imposition of unnecessary bureaucratic requirements. 

Therefore, we have today a Public Administration that tends to be more effective and more efficient, that, as a tendency, 

does not require more than it needs, being the tributary of a model of "intermittent administration". With this article, we 

intend to highlight some characteristics of 21st century public administration: a Public Administration that is intended 

to be closer to the citizen. 
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1. Inventory for computer-based administrative procedures  

 

We are witnessing in Portugal an intense movement of dematerialization of files and 

administrative procedures3. Of files, because Public Administration has been moving towards the 

promotion and effective implementation of documentary registers and their availability in electronic 

support to the detriment of the usual (and now in many areas practically outdated) registration on 

physical paper support. Of procedures, since the procedural electronic process has been privileged in 

relation to the face-to-face contact during the office hours previously established by the services. 

We have thus passed from a model based on the ancient bureaucratic requirements of the 

stamped paper4 and the official blue lined sheet of paper for submitting requirements5, to a Public 

Administration able to adapt to the new technological realities and the challenges of e-government.  

Today, the contact between the citizen and the Public Administration is, as often referred, "at 

the distance of a click", without any time constraints or imposition of unnecessary bureaucratic 

requirements. Therefore, we have today a Public Administration that tends to be more effective and 

more efficient, that, as a tendency, does not require more than it needs, being the tributary of a model 

of "intermittent administration"6. In short, a Public Administration that is intended to be closer to the 

citizen. 

What we have just indicated is in line with the provisions of Decree-Law 74/2014 of 13 May, 

under which the rule of the digital provision of public services has been established and the assisted 

digital service as its indispensable complement was set out. In fact, pursuant to article 2 of referred 

decree, it is stipulated that "public services should, where their nature is not opposed to it, in addition 

to face-to-face service, also be rendered digitally, through their progressive availability on the 
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Abstract  

In most countries in the European Union, the associative structures of local authorities were formally 

recognized in the early 1990s of the last century. Their establishment and strengthening is a process associated with 

decentralization. The role of associative structures is to facilitate the dialogue between central and local authorities 

and to contribute to the assertion of local autonomy. The data on the involvement of associative structures of local 

public authorities in Romania in the governance process shows that they meet the criterion of legitimacy and, to a 

lesser extent, the criterion of functionality. We are rather seeing a stimulated participation in order to respond to the 

implementation of a law than a civic involvement in its true sense. The limited performances of the involvement in the 

governance process are attributed to the socio-political context.  
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1. Introduction 

 

The classifications regarding the efficiency of governance in the states member of the UE 

places Romania among the last. By being placed on the latest places in such classifications is 

argued for either by means of excessive conservatism, the lack of courage, and the insufficient 

ability to initiate fundamental changes2, or by adopting certain paradigms that are specific to change 

without matching them with the real needs of the Romanian society, such as contextual issues and 

the ignoring of the evaluation of the results and of the effects generated by the new paradigms. It is 

appropriate to mention at the beginning of the present study that conceptual classifications and 

terminological dilemmas will be omitted in regards to the concepts of governance, governing, or 

good governance, the last term being labelled as a non-popular academic concept because of its 

imprecision and its normative implications3. We shall retain a minimal, but explicit definition as 

Neill Nugent4 has formulated it by which governance represents an “operational activity of 

elaborating the public policies in which the government involves its social partners” and J. 

Rosenau’s mentioning that “Governance is not synonymous with government. Both refer to 

purposive behaviour, to goal‐oriented activities, to systems of rule; but government suggests 

activities that are backed by formal authority, by police powers to ensure the implementation of 

duly constituted policies, whereas governance refers to activities backed by shared goals that may 

or may not derive from legal and formally prescribed responsibilities and that do not necessarily 

rely on police powers to overcome defiance and attain compliance. Governance, in other words, is a 

more encompassing phenomenon than government. It embraces governmental institutions, but it 

also subsumes informal, non‐governmental mechanisms whereby those persons and organizations 

within its purview move ahead, satisfy needs, and fulfil their wants”5. 

 

2. The legislation and institutional context of governance  

 

The passing from governing to governance is supported by the establishing of some 

institutional formula of social dialogue and the public consultation. Starting with the year 2000 in 
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Romania the normative context is adopted and the institutional context that brings under regulation 

the processes of public consulting with the non-political actors. These elements have developed 

within the context of the reform of the public administration and the lining with the European and 

international standards given the fact that the civic organizations were very active in this sense6.  

Regarding the Romanian legislation, the public participation is allowed and encouraged. 

There are laws that establish principles and laws and that establish in detail the terms of such 

consulting7. The decentralization of the competences and the increase in the number of the actors 

involved in formulating the public policies is the key element of the paradigm of governance. The 

typical entities that appear as partners of the government in the process of governance are the non-

governmental organizations, the associations, and the foundations, as well as the associations 

among them called federations. These are brought under regulation by the Ordinance no. 26/2000 of 

the Government approved by Law no. 246/2005, with later amendments8. The NGO National 

Registry, administered by the Ministry of Justice, shows that at the level of the year 2015 in 

Romania there are 70.194 registered associations (including the mutual aid funds), 16.613 

foundations, 1.195 federations and 649 unions. The associations continue to dominate the scene of 

the non-governmental organizations in Romania, having with little exception – the years 1996, 

1997, and 1998 – the highest importance among the annual rate of enlistment. The index of 

associativity in Romania if calculated as the number of organizations registered as having 1000 

inhabitants has been kept at a pretty high level and grew in 2015 for 3.9 organizations up to 1000 

inhabitants, comparatively to the year 2008 when 2.9 organizations were registered as having 1000 

inhabitants. At the international level, Romania presents a higher level of associativity compared to 

The United Kingdom which in 2014 had 3 organizations with 1000 inhabitants9. The most 

important field of activity where the non-governmental Romanian organizations activate is the 

social/ charitable, cumulating 23% of the total incomes of the sector, 30% of the employee, and 

24% of the total of the permanent capital. Although in a relatively smaller number, the professional 

organizations cumulate 17% of the total incomes of the sector and 18% of the total number of 

employee, as well as 19% of the full permanent capital.   

Although in Romania a high index of associativity is confirmed the involvement of the 

associative structures in the process of governance is reduced. The barometer of the NGOs leaders 

in 2016 shows that only 15% of the ONGs succeed in a certain degree to lead the public decisions 

in the desirable/ right direction.10 Almost half of the organizations (46%) consider that they do not 

stand for either of the actual politics of the Government, 19% are those who auto evaluate 

themselves as having critical opinions, and which are in decline compared to the statistics of the 

research corresponding to the year 2010 (32.6%). As an extreme expression of the critical attitudes, 

7% of the organizations declared having initiated legal actions against the central authorities, and 

9% against the local once, at least once11.  

The involvement of the associative structures in the process of governance is considered to be 

a paradox. On the one hand, the NGOs are invited to be partners in the elaboration of the public 

politics, and, on the other hand, starting with 2016 accusations against these have developed; 

according to which these could be foreign agents who work against the interests of the 

Romanians.12 Multiple central public institutions consult the associative structures rather formally 

and avoid their involvement even since the stage of substantiating decisions.  

                                                      
6 Irina Bujder, Societatea civilă românească între performanţă şi participare publică, http://www.sferapoliticii.ro/ sfera/144/art02-
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8 Published in the Official Journal no. 39 of 31st January 2000. 
9 Mircea Chivu (coord.) România 2017. Sectorul neguvernamental - Profil, tendințe, provocări. Fundația pentru Dezvoltarea 
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10 Andrei Pop, Participarea sectorului neguvernamental în procesul politicilor publice, in Mircea Chivu (coord.), op. cit, 2017, p. 
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3. The reasons for associating the local public authorities 

 

The creating and consolidating the professional associative structures of the public 

administration represent processes associated to decentralization13. In the majority of the countries 

within the region, the local authorities were formally admitted at the beginning of the 90s in the past 

century, and their associative structures are considered the unique adequate actors for the presenting 

of the common opinions and in order to influence the process of preparing and adopting legislative 

norms in the interest of all the local and/or regional authorities14. James N. Rosenau associates the 

big proliferation of the organizations at all the levels of community, in each field of activity with a 

“revolution of the competences”. The result of these extended competences is given by the 

preoccupations and the common objectives of the people that reunite in order to ensure the attaining 

of the formulated objectives.15 The local public authorities associate in order for men individually 

are not enough endowed with the exercise of negotiating one’s public interest. The motivation of 

this association suggests or anticipates somehow the existence of the divergent interests of the state 

and of the local collectivises that they represent; otherwise there would be no point in supporting 

the cost of the association in order to influence the plural and so complex process of governance. 

M. Callanan & M. Tatham distinguishes two fundamental reasons that are the fundament of 

the associating in non-governmental organizations: the mobile is determined by the financial 

transfer willingness (“the financial mobilization”; and the mobilization determined by the desire to 

influence the EU politics and their results upon regulation (“the mobilization of the regulations”). 

By the mobilization of regulation, we make reference to a proactive and dynamic process within 

which the interests of the local and regional administrations tend to influence the EU politics and 

their legislative results. For short, the accent comes to those activities meant to influence the 

legislative process of the EU in the case where such legislation has an administrative or financial 

impact on the under-national government. The representation of the interests can be realized either 

directly with the institutions and the EU actors, or indirectly by means of the national government 

and of other intermediate entities such as the sectorial chains or the geographic Pan-European ones, 

the members of the European Parliament or of the firms offering private consultancy. By financial 

mobilization we make reference to the chasing and collecting information in order to access the EU 

funds for certain regions, places, or specific areas. This is defined as a more reactive process, 

emphasizing upon the gaining of rewards or the awarding of aids for the collectivises that represent 

them on the basis of the financial schemes of the EU16.  

The same authors distinguish between strong and weak associations of the local 

administration. The strong associations of the local administration are the representative organisms 

of the local administration well organized and well trained that combine the political resources 

(legitimacy, the control of the implementation) and the informational resources (including the 

technical expertise) evaluated by the factors of decision making in the EU and at the national level. 

Such associations are usually involved in the institutionalized forums or semi-institutionalized ones 

having their own national government, as well as the chains of informal contacts in order to discuss 

matters of the order of internal politics and of community politics that fall under the incidence of 

the local government. Through non-governmental weak associations, the representative organisms 

of the local authorities that are poorly financed, these associate with situations in which the interests 

of the local administration are fragmented into series of different organizations, often in competition 

(frequently representing different levels of the local administration or different actors in the local 

administration) that sometimes segregate and dissolves the political and informational resources. 

Usually, the relations between such associations and the national governments are more informal 

                                                      
13 Lucica Matei, Romanian Public Management Reform: Theoretical and Empirical Studies, Economic Publishing House, Bucharest, 

2009, p.157 
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20.  
15 James N. Rosenau, Ernst-Otto Czempiel (eds.), op.cit.,   p. 91.  
16 Mark Callanan & Michaël Tatham,  Territorial interest representation in the European Union: actors, objectives and strategies, 

„Journal of European Public Policy”, February 2014, p.192. 
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and poorly institutionalized. The examples imply the local governmental associations in France, 

Ireland, and Romania. The authors underline that “weak” is not equivalated to a complete lack of 

influence. Moreover, it is supposed that “strong” associations are those that are better integrated 

into the decision-making contexts at the national level, and they will be able to exercise an 

additional influence towards the decision-making factors at the national level, and some of the EU 

actors17.  

In Romania the new types of dialogue between the central and the local administrations are 

supported by the Romanian Federation of the Local Authorities (FALR), by administrative and 

professional organs, or other associative structures of the local authorities of governance (ACoR – 

The Association of the Romanian Villages, The Association of Romanian Towns, AOR, The 

Association of Romanian Municipalities, AMRA, The National Romanian Union of the Romanian 

County Council, UNCJR18).  

In order to harmonize the procedure of consulting, the Romanian Government has adopted 

Decision no. 521/2005 regarding the procedure of consulting the associative structures of the 

authorities of the local public administration when it comes to elaborating the projects of the 

normative acts. This decision shows the actions that are about to fulfilled by the institutions of the 

central public administration and by the associative structure of the authorities of the local public 

administration along with the process of consulting. In this way, Romania, just like Bulgaria, 

Poland, Czech Republic, Slovakia etc.  establishes procedures of consulting strictly defined by law. 

The detailed and laconic regulation of the procedure of consulting, in addition to the constitution of 

certain effective mechanisms of control offers the general context for the uniform applying of the 

procedure consulted by all the authorities of the central public administration that initiate projects of 

normative acts that regard directly the public local authorities19. The institutionalized type of 

consulting was elaborated with the purpose of offering the possibility to express one’s opinion and 

to gather information about the future legislative amendments.  

 

4. Legitimacy and functionality  

 

So that the associations become partners in establishing an efficient process of consulting and 

negotiation with the authorities of the central public administration, they have to correspond to at 

least two criteria: a. the criterion of legitimacy, and b. the criterion of functionality20. 

The criteria of legitimacy. The criteria of legitimacy is ensured by the degree of 

representativeness of the authorities of the local public administration in associative structures, 

meaning the associative structure has to have a representative number of authorities of the local 

public administration as members. The associative structures in Romania are legitimate, considering 

the number of the affiliated members.  

AMR includes all the 103 Romanian municipalities, as well as the 6 sectors of the 

Municipality of Bucharest, in total 109 members21. At the moment when the Association of the 

Romanian Towns numbered only 21 members, as many as the effective law provisioned for the 

enlisting, progressively their number grew bigger, reaching 185 members22. The number of the 

A.Co.R. members is of 1750 villages, all of which belonging to the Romanian counties. The 

association covers 87% of the territory and 48% of the population activate within the territory 

through the county branches (39 of which are legal entities)23. The Union of the Romanian County 

Councils are members of the Romanian county authorities.  

                                                      
17 Mark Callanan & Michaël Tatham  op.cit., p.191. 
18 Lucica Matei, op.cit., p.157, Cătălin-Silviu Săraru, Drept administrativ. Probleme fundamentale ale dreptului public, C.H. Beck 

Publishing House, Bucharest, 2016, p. 734, 735. 
19 Ion Beschieru, op.cit., p. 17.  
20 Idem, p.22.   
21 http://www.amr.ro/ro/despre-amr/prezentare.html, consulted on 1.05.2018. 
22 http://www.aor.ro/despreAOR.html. 185 is a representative number, given that in Romania there are 216 small towns, consulted on 

1.05.2018. 
23 http://acor.ro/acor/prezentare-acor, consulted on 1.05.2018. 
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The criteria of functionality. According to this criterion, the national associations have to 

dispose of enough capacities and resources in order to ensure a real and prompt consulting of its 

members. The association has to establish the internal procedure of consulting its members in order 

to formulate a common opinion. Depending on the available time and the importance of the 

decision, as well as the intensity of the debates, the consulting of the members can take place 

through sending enquiries, publishing the project of decision on the webpage of the association, by 

including it within the information bulletin of the association, organizing round tables and meetings 

etc. It is important that the Association should establish and adhere to a practice that, as a 

consequence of certain preliminary discussions, a common point of view could be established, 

aiming at attaining an agreement, surpassing the contradictory interests of the municipalities of 

different sizes. The whole process has to involve the participation of a big number of experts and 

representatives chosen among the local authorities, an efficient interaction with the ministries and 

the governmental branches being maintained, by addressing and discussing with the members of the 

Parliament, as well as by making partnerships with the civil society. Such an approach of the 

criterion of functionality has two meanings – a normative one and a descriptive one24. The 

normative meaning refers to the mechanisms of interaction between the state power and its non-

state partners. The dispersion of the state power is ensured by establishing roles and responsibilities, 

settled by laws and regulations. The descriptive meaning refers to the types of interactions and 

interdependencies, oriented towards the solving of issues regarding society.  

The analysis of the legal context and of the orders of the associative structures show the fact 

that they are created in order to fulfil the assignments that regard activities of information, 

consulting, and coordination. Decision no. 521 of 09.06.2005 regarding the procedure of consulting 

the associative structures of the authorities of the local public administration in order to elaborate 

the projects of normative acts expressly mentions the roles and responsibilities of the associative 

structures. The projects of normative acts that directly regard the authorities of the local public 

administration are transmitted to the presidents of their associative structures. The associative 

structure motivates the points of view expressed, and they are remitted to the authority initiating a 

normative act within 5 or 10 days depending from one case to another. De facto, practically the 

method does not offer the local authorities the possibility to have a major impact on the adopted 

decision. The consulting takes place on the ground of the already prepared projects which allows it 

to propose only minor amendments, and the deadlines provided are considered to be too short. A 

surprising provision of Decision no. 521 of 09.06.2005 is that in the first decade of each trimester 

the associative structures have to transmit to the special compartment within the Ministry of the 

Regional Development and the Public Administration an information note regarding the respecting 

of the procedure of consulting the associative structures of the authorities of the local public 

administration during the previous trimester. The information note has to present the normative acts 

approved without the consulting of the associative structures or within which proposals and 

observations as communicated by these were unjustifiably included, as well as the consequences 

that such situations generate on the field that regard the activity of the authorities of the local public 

administration25.  

An indicator of the purely formal collaboration is the involvement of the associative structures 

within the process of consulting the Law of decentralization. The CCR judges considered that the 

Law of decentralization is not constitutional in its entirety or, firstly, because it is not based on 

analyses bearing a certain impact, certain standards of cost and quality, it was not tested through 

pilot phase, it is not clear, precise and predictable, all these breaking the provisions of the 

Framework Law no. 195/2006 and, implicitly, the Constitution. Or, the elaboration of the analyses 

bearing an impact is precisely the role attributed to the associative structures, as well. The studies 

and analyses bearing an impact “were edited in time within a more or less organized context” and 
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they “under no circumstances” would represent the analyses bearing an impact required by the law, 

“but on the contrary show a lack in correlating them with its provisions”.  

The order of public utility, admitted to the associative structures, allows them to develop audit 

related activities. The activity of audit develops on the ground of an “agreement of collaboration”. 

Besides the activity of internal public audit, the county branches exercise other activities as well 

through cooperation, as well as the financial and accountant activity, the activity of public relations, 

urbanism, and city planning etc.26.  

Although it appears from time to time, the opposition is not the main type of interaction 

between the central authorities and the associative structures. I explain this type of an attitude 

through the fact that the associative structures risk to lose their status of public entity. The 

Romanian Senate adopted on the 21st of November 2017, as an Emergency Procedure, a legislative 

proposal regarding the amendments of the Ordinance 26/2000 regarding the associations and 

foundations. In the name of transparency, the text of the proposal establishes that any NGO has to 

publish twice a year a declaration of incomes and expenses in the Official Journal; the declaration 

has to include separately, for each income, the person or the activity that generated the respective 

income, as well as its value. In the case of not publishing this declaration the punishment is the 

rightful dissolution of the respective association or foundation. The same legislative proposal also 

introduces the limitation of the freedom of speech of the organizations that constitute public 

entities. Under the rightful reason that forbids these organizations to engage into political activities, 

the ambiguous formulation of the text creates the possibility of falling from the quality of “public 

utility” if the organization organizes “campaigns of… opposition against a political party or a 

certain candidate to a public function that one can get by being appointed or chosen”. More than 70 

non-governmental organizations sign an open letter addressed to the board of the party with the 

highest weight in the Parliament, mentioning that such provisions can block, for instance, the critic 

addressed by a certain organization to a legislative initiative27. 

In March 2018, the Commission of Venice adopted a provision according to which the 

proposals regarding the new obligations in terms of reporting included within the Plesoianu project 

regarding certain amendments of the legislation for the NGOs should be eliminated28. None of the 

associative structures of the local public authorities contested the Plesoianu project regarding the 

amendment of the NGOs legislation.  

 

5. Conclusions 

 

The role of the associative structures within the process of governance is to become partner in 

the elaboration of the public politics. At the ground level, there are three different ways in which the 

associative structures can exercise this role: through information, consulting, and coordination. The 

details regarding the involvement of the associative structures of the Romanian local public 

authorities in the process of governance are far from being uniform. The majority nourish relatively 

conservative ambitions to be involved only in specific fields. The administrative ability and the 

force of the four associative structures of the authorities of the local public administration are not 

enough in order to build a partnership of authentic discussion for the structures at the central level 

in order to be able to offer consultancy of specialty to the administrative and territorial member 

entities, in order to be able to elaborate studies and analyses with consistency and to identify and 

promote good practices that are useful for both the members of the associations and the underlying 

of the policies at the central level. Rather, we assist to a stimulated participation in order to respond 

to the transposing into practice of a certain law than to a civic engagement in its true meaning. 

Moreover, there is the tendency, coming from numerous central public institutions, to consult the 

                                                      
26 http://acor.ro/activitati-prin-cooperare, consulted on 1.05.2018. 
27 https://www.stiri.ong/ong/civic-si-campanii/scrisoare-deschisa-a-societatii-civile-organizate-catre-conducerea-psd, consulted on 

1.05.2018. 
28 Opinion on the Romanian Draft Law no. 140/2017 on Associations and Foundations as adopted by the Senate on 20 November 

2017.  
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associative structures more formally and to avoid their involvement even since the stage when the 

decisions that regard the local authorities. By placing the associative structures in the role of 

“rapporteur” of the initiatives of the central authorities tends to turn the process of governance into 

an instrument of control and a pusher towards centralization.  
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 1. General considerations regarding the right to pay and the general salary regime in 

the current constitutional and legal framework 

 

The Romanian Constitution, revised2 and republished3, enshrines work regulation, together 

with social protection, as one of the fundamental rights that can not be restricted. The constituent 

legislator preferred this regulatory formula that includes a "can not be restricted" denial instead of 

an affirmation, which states that this right "is guaranteed" or "it is assured to everyone". Such a 

wording could have been interpreted as an obligation on the part of the state to secure a job for all, 

which in a market economy is impossible to achieve. Its interpretation and application can only be 

achieved by reference to other constitutional texts which supplement its meaning and meaning, such 

as art. 40 on the right of association, including trade unions, employers' associations and other 

forms of association, including professional, which are regulated separately in art. 9; art. 42 which 

regulates the prohibition of forced labor; art. 43 regulating the right to strike as well as art. 47 which 

is devoted to the standard of living. 

If we look at each of these rights, we find that the only one regulating work and the right to 

work in an exhaustive manner, devoting institutions to this right (labor protection, length of work, 

salary, collective bargaining) or the principles governing them (freedom to choose the profession, 

occupation, equality between women and men in pay, mandatory collective agreements) is art. 41, 

which led the doctrine to qualify it to be a synthesis article.4 

The rationale for which the Constitution constituted such a right constituted, as stated by the 

cited author and we are not rising to his opinion, that the Constitutive Lawyer is aware of the fact 

that a constitutional text is needed to protect the entire regime of the right to work, in the context in 

which, naturally, there was no labor law adapted to the new regime, at the center of which there was 

a Labor Code, and it was supposed that this would not happen soon enough. The adoption of such 

legislation required time, and practice validated such a supposition, the Labor Code being adopted 

12 years later.5 

Of the five paragraphs of Article 41, two expressly refer to salary, par. (5) which enshrines 

the principle according to which "in equal work women have equal pay with men" and the second 

text is found in par. (2) according to which employees are entitled to the right to a minimum wage 

                                                 
1 Teodor Narcis Godeanu - Faculty of Law, "Spiru Haret" University, Bucharest, Romania, narcis@godeanu.eu .  
2 By Law no. 429/2003, published in the Official Gazette no. 758 of October 29, 2003. 
3 The republication was made in the Official Gazette no. 767 of 31 Oct. 2003. 
4 Andrei Popescu in Ioan Muraru, Elena Simina Tănăsescu (coord.), Constituția României, Comentarii pe articole, C. H. Beck, 

Bucharest, 2008, p. 371. 
5 The Labor Code was adopted by Law 53/2003, published in the Official Gazette no. 72 of 5 February 2003. 
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in the economy. Both constituted constitutional sources expressing the subject matter of the 

analysis. Besides them, we invoke par. (5) of art. 41, which recognizes the right to collective 

bargaining and the binding nature of collective agreements. Given that salary is one of the elements 

that can be negotiated, we can say that it is an implicit constitutional springs in the matter of salary. 

It should be noted, however, that salaries can be negotiated only in the private sector, not in 

the public or budget. This is expressly provided in Art. 138 of the Law no. 62/2011 of the Social 

Dialogue6 according to which "The collective labor contracts/agreements concluded in the 

budgetary sector can not be negotiated or included clauses regarding money and in kind rights, 

other than those stipulated by the legislation in force for the respective category of personnel". In 

order to reinforce the above-mentioned provision and to clarify these issues in the context of non-

uniform, incoherent or absent legislation that has seriously "confused" them, the third paragraph 

states that "The wage entitlements in the budgetary sector are set by law within specific limits that 

can not be the subject of negotiations and can not be modified by collective labor agreements." This 

is the rule. The text also admits an exception, by the second sentence of para. (3) of art. 138, which 

provides that "Where wage rights are set by special laws between minimum and maximum limits, 

the concrete wage rights are determined by collective bargaining, but only within the legal limits". 

We have made these clarifications to anticipate a thesis on which we will return, namely that in the 

budgetary sector, the wage law philosophy does not allow solutions to be put in place where some 

public authorities have the full freedom to determine the amount of salaries without minimum limits 

and maxims between which to negotiate, with the obvious exception, of the minimum wage on the 

economy. From this perspective, the solution according to which in the system of local public 

administration, the deliberative and executive authorities can establish their own salaries, without 

any limitation imposed by the legislator, only in principle, as we will later see, it is outside of this 

philosophy and not we can agree with her. 

The Constitution reserves, by art. 73 par. (3) letter (p), the regulation, by an organic law, of 

the general regime on labor relations, trade unions, employers and social protection. We note that 

the text establishes that everything that involves working relations, including the regime of 

associative, trade union and employers' structures, and social protection, is governed by organic 

law. The wage regulation is not included in the enumeration, but it is undoubtedly the fact that it is 

circumscribed to the problems of the legal regime of labor relations, so that its regulation is also to 

be achieved through an organic law. In fact, in the final part of Law no. 153/2017 regarding the 

salaries of the staff paid from public funds7 it is stipulated that "it was adopted by the Parliament of 

Romania, in compliance with the provisions of art. 758 and art. 76 par. (1) 9 of the Constitution of 

Romania, republished. " 

There are no two wage laws in the Romanian legal system, one for the private sector and the 

other for the public sector. The remuneration of private sector personnel is regulated principally by 

the Labor Code, through Law no. 62/2011, to which are added other normative acts, which set, for 

example, the regime of granting bonuses, min. Salary, etc. This is because the public sector is 

governed by the principle of negotiation, which is mandatory, according to the Constitution, as 

collective agreements adopt following the negotiation. Instead, the remuneration of public sector 

staff is governed by a law covering all categories of staff in all public authorities and institutions. 

We say "All categories of staff", because the law comes and explains, in art. 2 par. (3) what does it 

mean or who is in the category of staff in the budgetary sector. The text stipulates that it is the 

personnel employed on the basis of the individual labor contract, the staff who are in charge of 

public dignity appointed or elected, and the staff who assume the functions of public dignity, the 

                                                 
6 Republished in the Official Gazette no. 365 of 30 May 2012. 
7 Published in the Official Gazette no. 492/2017. 
8 Article 75 of the Constitution regulates the procedure for the referral of the Chambers of Parliament, the categories of laws that fall 
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9 Article 76 (91) states that "Organic laws and decisions on the rules of the Chambers shall be adopted by a majority vote of the 

members of each Chamber". 
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magistrates, as well as the personnel benefiting from special statutes, and civil servants with special 

status - our underlining, T.N.G.). 

I have emphasized in the content of the quote the reference to civil servants with general or 

special status, because, in my opinion, it is questionable to include them in the category of 

personnel whose salary is regulated by Law no. 153/2017. We say this because Law no. 188/1999 

on the Statute of civil servants10 stipulates in art. 31 par. (3) that "The remuneration of civil servants 

shall be in accordance with the provisions of the law on the establishment of the unitary pay system 

for civil servants". From the interpretation and, moreover, the express wording of the text, it appears 

that the legislator's will was in the sense of a special law that would regulate unitary wages for all 

categories of civil servants and not a law governing in a unitary way remuneration of all categories 

of staff in the public sector (budget), irrespective of their status, contract staff, civil servants or 

public officials. 

As pointed out in the literature, "since the entry into force of the law to date, for reasons that 

can be explained, ... the civil servants' salary law has not yet been adopted. This despite the fact that 

each government has assumed such a project, which it has not accomplished."11 Not only has it 

been proposed and enrolled the adoption of such a law in the governance programs, but from the 

public information circulated, steps have been taken in this respect, European funds have been 

allocated for the elaboration of projects which, have drafted, without dressing the legal "coat" of a 

law. 

It's hard or easy - it depends how the question is and what kind of answer we are waiting for, 

to understand who is using such a situation. In any case, the state was the biggest loser, because in 

the context of a fluctuating, dispersed, contradictory legislation, salary rights were set for budget 

staff, including civil servants, through all kinds of acts, collective agreements for employees, or 

collective service agreements for civil servants, including through court decisions favoring claims 

from these categories or even from dignitaries, which concerned the granting of wage rights not 

provided by law, in essence, bonuses of all kinds12. 

This has burdened the country's budget with amounts that it could not pay, which forced the 

adoption of normative acts on the rescheduling of payments, such as G.E.O. no. 71/2009, with 

subsequent amendments and completions.13  

Equally, the courts were "loaded" with litigation aimed either at challenging the Court of 

Auditors' controlling acts that considered those unlawful wage rights and settled by decision, 

recovering them, considering them to be prejudicial or granting salary rights, others than those 

prescribed by law. 

On this background, normative steps for the adoption of a unitary law on the personnel in 

the budgetary sector have existed since 2009, they materialized through the Law no. 330/200914, 

repealed by Law no. 284/201015, repealed by Law no. 153/2017. 

 

2. Overview of Law no. 153/2017 

 

As we have already said, this law aims to regulate the salaries of staff from all authorities 

and public institutions. Exceptions include the staff of the National Bank of Romania, the Fiscal 

Supervisory Authority, the National Regulatory Authority for Energy and the National Authority 

for Administration and Regulation in Communications. 

Although it has been adopted for less than a year, reporting on the date of the study16, it has 

already been amended by GEO no. 90/2017, GEO no. 91/2017, Law no. 79/2018, Law no. 80/2018. 

                                                 
10 Republished in the Official Gazette no. 365 of May 29, 2007. 
11 Verginia Vedinaș, Statutul funcționarilor publici (Legea nr. 188/1999) Comentarii, legislație, doctrină și jurisprudență, Universul 

Juridic, Bucharest, 2016, 2nd edition, revised and added, p. 116. 
12 Extensively on this situation see Verginia Vedinaș, op. cit., 2016, pp. 116-122. 
13 Published in the Official Gazette no. 416 of June 18, 2009. 
14 Published in the Official Gazette no. 762 of November 9, 2009. 
15 Published in the Official Gazette no. 877/28 December 2010. 
16 It's about month April 2018. 
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After such a "kneeling" in law-making, published and unsettled laws in force, regulation is 

finally enacted, but it is far from being able to regulate, for a while, wages in the public sector, by 

nature to bring that framework of legality, of "social peace", necessary for the harmonious 

functioning of the sector it is aimed at. In our opinion, such a normative act must represent a 

genuine "payroll code" in the budgetary system. He must devote solutions that respect, first of all, 

the principles that the law itself enshrines in art. 2, and we stop at the social importance of work, in 

terms of responsibility, complexity, activity risks and level of studies; equality or stimulation of the 

budgetary sector personnel, in the context of recognizing and rewarding the professional 

performances obtained on the basis of the criteria established according to the law and its own 

regulations. 

The first principle is that of legality and we are specifically opposed to it, for an aspect that 

we have already anticipated in the previous section and which refers to the legislative solution on 

wages in the sphere of local government. 

Thus, according to art. 2 letter a) of Law no. 153/2017, the significance of the principle of 

legality consists in the fact that "the wage rights are established by legal norms with the force of the 

law, except for the judgments provided in art. 11 par. (1) according to the principles stated in art. 

120 of the Constitution of Romania, republished, but within the minimum and maximum limits 

provided by the present law ". Article 11 paragraph (1), as amended by Law no. 80/2018 stipulates 

that "For civil servants and contract staff within the" Administration "family of occupational 

families in their own county council, town halls and local councils, in public institutions and 

services of local and county interest subordinated to them, the basic salaries shall be by decision of 

the local council, the county council or the general council of Bucharest, as the case may be, 

following the consultation of the trade unions representative or, as the case may be, of the 

representatives of the employees (our underlining -TNG). 

In the following paragraphs, certain limits are set in principle, namely the prohibition that 

the level of salary incomes exceeds the level of the monthly allowance of the deputy mayors, 

respectively of the vice-presidents of the county council, which is not established either. As we 

have already said, in our opinion the solution is elusive and leaves room for discretionary power too 

much for local autonomous authorities. It is argued, in support of her, Art. 120 of the Constitution, 

which enshrines the principles of local autonomy, decentralization and deconcentration of public 

services, which govern the public administration in the administrative-territorial units. It is, in our 

opinion, a pseudo-argument, because autonomy, itself, is exercised under the conditions and limits 

of the law, as it is at present in Law no. 215/2001 of the local public administration17. 

We have previously claimed that Law no. 62/2011 enshrines the principle of legality in 

wages, with the exclusion of the possibility that wage settlements should be negotiated. The 

doctrine pointed out that "In a specific way, the salary rights of employees in the budgetary sector, 

as they are established exclusively by law, can not be the subject of negotiations, nor can they be 

modified by collective agreements, with one exception: which a very special law would set 

minimum and maximum pay limits, a hypothesis where wage rights can be negotiated within these 

limits."18 

In conclusion, we believe that the established legislative solution is inconsistent with these 

principles and that, by de lege ferenda, it should be rethought. It is true that local autonomy needs to 

be strengthened, but it can not be done against constitutionality and legality. We believe that, in the 

salary plan, it must assume the right to negotiate within the limits set by the law, not in vaguely 

consecrated landmarks of principle. Among the principles governing wages in the public sector is 

equality and non-discrimination19. It is obvious that they will be violated in the context in which the 

personnel in the administration of an urban or rural community has a salary and that in another 

                                                 
17 Republished in the Official Gazette no. 123 of 20 February 2007. 
18 Ion Traian Ștefănescu (coord), Ezer Marius, Gheorghe Monica, Sorică Irina, Teleoacă-Vartolomei Brândușa, Uluitu Aurelian 

Gabriel, Voinescu Veronica, Codul muncii și Legea dialogului social, Comentarii și explicații, Universul Juridic, Bucharest, 2017, p. 

411. 
19 According to art. 2 lit. c) and d) of the law. 
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locality, of the same category, exercising the same type of attributions, has a double or even higher 

salary. The dangerous consequences have not been delayed, there are, at present, many localities 

that have no more money to invest, because all the allocated funds have been spent on salaries. It is 

obvious that such a consequence arose due to the way in which the legislative solution regarding the 

remuneration of this type of staff was actually interpreted and applied. 

Referring to the law as a whole, the very fact that from the date of its entry into force there 

was no period without a certain professional category not to feel the negative effects of the 

application of Law no. 153/2017 is the most convincing argument that its provisions did not reveal 

its ability to represent a regulation that would solve wage problems in the budgetary sector, not to 

generate others. 

 

3. What to do. Conclusions and possible solutions 

 

As stated in the first part of this study, in our opinion a law on the unitary remuneration of 

staff paid from public funds should be a true payroll code for this category of staff. Over 28 years, 

we have proved our inability to regulate this area in a responsible manner. We say "responsible" 

because it is a sector where the funds are allocated from the state budget. We have, in other words, 

to do with public money. Its spending is an act in which the highest degree of authority must be 

expressed both by each public authority or institution and by the State as a whole. We consider 

several considerations: 

a) the fact that the state budget funds, the budgetary resources are not unlimited; 

b) the budgetary policy promoted in the public sector should take into account the balance 

between the funds allocated to the remuneration and those allocated to investments, the 

development of the administrative-territorial units and the state as a whole. The fact that there are 

localities which, on the basis of the concept of the law, which we consider to be faulty, no longer 

have the necessary funds for investments because they were spent on wages, is the most convincing 

argument that the legislative solution needs to be changed; 

c) budget policy must be conceived in a manner that will help solve the problems faced by 

each state. As far as Romania is concerned, it is about the exodus of specialists who decide to live 

and work in other countries, due to the way they value their work in the country of origin. One of 

the most occupational categories of this phenomenon is health. In this respect, we appreciate the 

concern, both legislative and institutional, to solve this problem and to cause doctors and nurses to 

remain in the work they have been prepared for. Who has thus invested in their professional 

development and who, of course, has to benefit from the financial effort he has incurred; 

d) legislative instability in this matter, including after the adoption of Law no. 153/2017 

demonstrates that the promoted solutions are not entirely fit to meet the rule of law and overall 

regulatory objectives. 

The question is, what should be done and what vision should be promoted in the future? In 

our opinion, the solution is not that of the permanent "wolves" of the law, whenever a problem 

arises. The solution we believe should be that of a rigorous analysis of it, involving people with 

exoplanets, including from academia. To refer to the "rails" of the law and to propose solutions that, 

once adopted by Parliament, show their "long-term" efficiency. Otherwise, we will continue to 

"drift" in terms of legal normality with regard to the weakening in the budgetary sector, with so 

many negative consequences for both staff and the state as a whole. 
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1. Introduction 

 

At the EU level, in the area of appeal procedures formulated in procurement procedures, it 

was adopted at the end of 2007 the Directive 2007/66 / EC of the European Parliament and of the 

Council3 amending Council Directives 92/13/EEC4  and 89/665/EEC5 as regards the improvement of 

the effectiveness of review procedures in respect of the award of public contracts. The Directive set 

a deadline of 2 years for Member States to create a national regulatory framework to transpose the 

text of the Directive. Directive 2007/66/EC was adopted following the amendment of the procurement 

framework by adopting Directives 2014/23/EC6, 2014/24/EC7 and 2014/25/EC8 which have replaced 

previous procurement rules. 

At national level, until 2016, the normative framework in the field of public procurement was 

represented by Government Emergency Ordinance no. 34/2006 on the award of public procurement 

contracts, public works concession contracts and services concession contracts9  and, in the field of 

                                                           
1 Adriana Deac - Department of Law, Bucharest University of Economic Studies, Romania. adriana.deac@yahoo.com .  
2 Law no. 101/2016 on remedies and remedies in connection with the award of public procurement contracts, sectoral contracts and 

concession contracts for works and concessions of services, as well as for the organization and functioning of the National Council for 

Solving Complaints, published in Monitorul Oficial Official, Part I, no. 393 of 23 May 2016. 
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the Official Journal of the European Communities L 076 of 23.03.1992. 
5 Directive 89/665/EEC on the coordination of laws, regulations and administrative provisions relating to the application of review 

procedures to the award of public supply contracts and public works contracts published in the Official Journal of the European Union 

L 395 of 30.12.1989. 
6 Directive 2014/23/EC of the European Parliament and of the Council on the award of concession contracts, published in the Official 

Journal of the European Union L 94 of 28.03.2014. 

7 Directive 2014/24/EC of the European Parliament and of the Council on public procurement and repealing Directive 2004/18/EC, 

published in the Official Journal of the European Union L 94 of 28.03.2014. 

8 Directive 2014/25/EC of the European Parliament and of the Council on procurement by entities operating in the water, energy, 

transport and postal services sectors and repealing Directive 2004/17/EC. 
9 Government Emergency Ordinance no. 34/2006 on the award of public procurement contracts, public works concession contracts and 

service concession contracts, published in the Official Gazette Part I, no. 418 of 15.05.2006. 
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concession contracts, this regulation was supplemented by Law no. 178/2010 on public-private 

partnership10. 

Following the legislative changes at the level of the European Union, in 2016, the Romanian 

Parliament adopted a legislative package to regulate the field of public procurement. Thus, Law no. 

98/2016 on public procurement11 together with the methodological norms for application, Law no. 

99/2016 on sector acquisitions12 together with the methodological norms for application, Law no. 

100/2016 on concessions of works and concessions of services13, together with the methodological 

norms for application and Law no. 101/2016 on remedies and remedies in connection with the award 

of public procurement contracts, sectoral contracts and concession contracts for works and 

concessions of services, as well as for the organization and functioning of the National Council for 

Solving Complaints. 

 

2. Content 

 

By Law no. 101/2016 modified by GEO no. 107/201714  a unitary procedure for settling the 

problems resulting from the application of the laws on acquisitions, namely Law no. 98/2016, Law 

no. 99/2016 and Law no. 100/2016. As a result, any person who considers himself or herself to be in 

a right or interest in an act of a contracting authority or by failing to solve an application within the 

legal time limit may request the annulment of the act, oblige the contracting authority to issue an act 

or the adoption of remedial measures, recognition of the alleged right or legitimate interest, 

administrative-judicial or judicial. 

Participants in public procurement procedures have three categories of means to defend their 

rights or legitimate interests violated by an administrative act of the contracting authority: remedies, 

administrative-judicial proceedings and judicial proceedings. 

The act of the contracting authority is an administrative act or any administrative operation 

that produces or is likely to produce legal effects, failure to fulfill its obligations within the legal term, 

refusal or omission to issue an act or to carry out a particular transaction in connection with the 

procedures for concluding the contracts public procurement, sector procurement or concession of 

works or services. 

Remedies shall be adopted by the contracting authority upon prior notification to the person 

concerned with a view to correcting the decisions taken in the award procedure. 

The administrative-judicial procedure allows the National Council for Settlement of 

Complaints CSCN to settle the complaints formulated by the interested parties against the 

administrative acts issued by the contracting authority. 

The court procedure concerns the settlement by the competent courts, tribunals or courts of 

appeal of the following actions concerning the procedures for the award of public procurement 

contracts, sector acquisitions, works concession and services: 

- Complaints by the person who considers himself / herself wounded against the decisions of 

the National Council for Solving Complaints in the administrative-jurisdictional procedure, both for 

reasons of illegality and non-motivation. According to art. 29 para. 1 of the law can not change the 

procedural framework established before the Council within the 10 days after the communication, the 

quality of the parties, the cause or object of the appeal can not be changed, nor can new claims be 

made. 

- Complaints formulated under Art. 49 para. 1 of the law of the person who is considered to 

be wounded by the answer given to the prior notification or who has not received any reply within 

                                                           
10 Law no. 178/2010 on the public-private partnership, published in the Official Gazette Part I, no. 676 of 05.10.2010. 
11 Law no. 98/2016 on public procurement, published in the Official Gazette, Part I, 390 of 23 May 2016. 
12 Law no. 99/2016 on sector acquisitions, published in the Official Gazette, Part I, no. 391 of May 23, 2016. 
13 Law no. 100/2016 on concessions of works and concessions of services, published in the Official Gazette, Part I, no. 392 of May 23, 

2016. 
14 Government Emergency Ordinance no. 107/2017 for the modification and completion of certain normative acts with impact in the 

field of public procurement, published in the Official Gazette Part I, no. 1022 of 22 Dec. 2017. 
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the legal term, as well as any person who considers himself / herself wounded by the remedial 

measures adopted by the contracting authority. 

- Requests made under Art. 53 of the law of the person who considers himself / herself to be 

wound up, in connection with the compensation for damages caused in the award procedure, as well 

as those concerning the execution, cancellation, nullity, termination, termination or unilateral 

denunciation of the contracts Compensation for the damage caused, an act of the contracting authority 

issued in breach of legal provisions in the field of public procurement, sectoral acquisitions or 

concessions or as a result of the failure to solve within a legal term a request for the award procedure 

may be granted only after the act has been annulled or, taking any other remedial action by the 

contracting authority. 

- Requests made under Art. 58 of the law by any interested person having as object the finding 

of the absolute nullity of the contract / ancillary act concluded with the violation of the conditions 

stipulated by the special legislation, if: a) the contracting authority has awarded the contract without 

complying with the obligations related to the publication of a participation announcement, according 

to the provisions of the relevant legislation; b) the contracting authority seeks to obtain the execution 

of a work, service or product, which would place the contract in the category of contracts subject to 

public procurement legislation, sector procurement legislation or work concession legislation and 

service concessions, but the authority the contracting party concludes another type of contract, in 

breach of the legal tender procedure; c) the contract / addendum to the contract was concluded under 

conditions less favorable than those provided in the technical and / or financial proposals which 

constituted the winning bid; d) the qualification and selection criteria and / or the evaluation factors 

provided in the tender notice which formed the basis of the winning bid were not met, leading to the 

alteration of the outcome of the procedure, by canceling or diminishing the competitive advantages; 

e) the contract was concluded before the decision to settle the appeal was received by the Council or 

by the court or by the non-observance of the decision to solve the appeal. 

Access to all three procedural means that Law no. 101/2016 provides them with the persons 

involved in the procedures provided by the Law no. 98/2016, Law no. 99/2016 and Law no. 100/2016 

is imperative conditional upon prior notification, a request requesting the contracting authority to re-

examine an act, in the sense of its revocation or modification, according to art. 6 of the law. 

The person who considers himself / herself wounded by an act of the contracting authority, 

under the sanction of dismissing the appeal as inadmissible, has the obligation to notify the 

contracting authority of the request to remedy, in whole or in part, the alleged violation of the 

legislation on public procurement or concessions. Depending on the estimated value of the public 

procurement or concession procedure, the prior notification must be submitted in writing within 10 

days of the day following the acknowledgment of the act of the contracting authority considered 

unlawful if the estimated value of the procedure is equal to or higher than the thresholds in respect of 

which the transmission for publication to the Official Journal of the European Union of participation 

notices is mandatory. If the estimated value of the procedure is less than the value thresholds in which 

the submission for publication to the Official Journal of the European Union is mandatory for the 

notices of participation, the deadline for submitting the advance notification is 5 days, starting from 

the day following the receipt of the notice act of the contracting authority considered unlawful. 

Within 3 days from the day following the receipt of the prior notification, the contracting 

authority shall inform whether or not to take steps to remedy the alleged infringement, if it has a 7-

day time limit for the effective implementation of the remedial measures, both to the person who 

notified the contracting authority and to the other economic operators involved in the award procedure 

by any means of communication provided by the special procurement legislation. 

The legal effect of the prior notice is the suspension of the right to conclude the public 

procurement, sectoral acquisition or concession of works or services, the contract concluded with the 

violation of the legal provisions being punished by absolute nullity. If, in the same award procedure, 

the contracting authority purchases products, services or works broken down by lots, suspension of 

the right to terminate the contract concerns only the lots for which the prior notification has been 

given. 
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By way of exception to the condition of prior notification, any person who is deemed to be 

harmed by the remedial measures adopted by the contracting authority may lodge a complaint before 

the Council for Solving Complaints or the Court of Appeal, without being bound by the prior 

notification procedure which had come to her at the time when she addressed the contracting 

authorities. 

 

3. The administrative-jurisdictional appeal 
 

The administrative-jurisdictional appeal, provided by art. 8 and following. of the law is the 

procedure by which the person who is considered to be wounded by the answer received on the prior 

notification or who has not received any reply within the legal term or is considered vitiated by the 

remedial measures adopted by the contracting authority may refer the National Council for Solving 

Complaints requesting the annulment of the act the contracting authority, its obligation to issue an 

act or to take remedial measures and to recognize the claimed right or the legitimate interest. 

As a result, they have the capacity to address to the National Council for Solving Complaints 

(NCSC) only the persons who have sent the notification to the contracting authority and: they have 

not received any reply within the legal deadline; either have received an answer from the contracting 

authority, but the response is causing them harm; or have received an answer from the contracting 

authority that is about to take remedies, but they are detrimental. 

The authority that resolves the appeals is the National Council for Solving Complaints 

(NCSC), institution established by Law no. 101/2016, having jurisdictional jurisdictional powers. 

By the appeal, the person who considers himself / herself wounded may request: 

- either the cancellation of the act of the contracting authority, 

- to oblige the contracting authority to issue an act or take remedial action, 

- either the recognition of the claimed right or of the legitimate interest. 

As in the case of prior notification, the deadline for submitting appeals differs according to 

the estimated value of the procurement procedure by 10 days if the estimated value of the public 

procurement, sector procurement or concession procedure is equal to or higher than the thresholds 

value in relation to which the transmission for publication to the Official Journal of the European 

Union of the advertising notices and 5 days is mandatory if the estimated value of the public 

procurement procedure, sectoral acquisition or concession procedure is equal to or lower than the 

value thresholds in relation to which it is obligatory to submit the tender notices for publication to the 

Official Journal of the European Union. 

Receiving the contestation, the contracting authority may take the remedial measures it deems 

necessary, communicating them to the other economic operators involved in the award procedure and 

to the National Council for Solving Complaints at the latest one working day after the contestant's 

adoption. If the measures adopted are considered sufficient to remedy the allegedly unlawful acts, the 

contestant shall send the Council and the contracting authority a request to waive appeals. In this 

case, the contracting authority has the right to conclude the contract only after the communication of 

the Council decision on the settlement of the appeal, observing the waiting period provided for its 

conclusion, otherwise it is hit by absolute nullity. If, under the same award procedure, the contracting 

authority purchases products, services or works broken down by lot, the remedial measures taken in 

response to the objection raised concern only the lots for which the appeal was lodged. 

The appeal filed in writing according to Art. 10 of the law must include: name and surname, 

domicile or residence, tax identification number of the natural person contestant or, as the case may 

be, for legal persons, name, headquarters, unique registration code, registration number in the Trade 

Register, is also the quality, the e-mail address, the phone number and the fax number. The contestant 

domiciled abroad indicates, with a view to the rapid communication of procedural acts and his or her 

domicile or residence in Romania; (b) the name and address of the contracting authority; c) the name 

of the object of the contract, the award procedure applied, the number and date of the announcement 

of participation in the SEAP; d) specification of the contested act of the contracting authority; e) 

subject of the appeal; f) motivation in fact and in law of the appeal; g) the means of evidence invoked 
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in support of the contestation; h) the signature of the natural person contestant or the representative 

of the legal person. The complaint must also be accompanied by the prior notification to the 

contracting authority and the response received. 

If it is not complete, the contestant has 3 days to provide all necessary data, otherwise the 

sanction is to cancel the appeal. 

The National Council for Solving Complaints solves the contestations regarding the 

procedures for awarding the contracts through specialized panels consisting of 3 members of the 

Council, one of whom is the full president, deciding decisions and concluding with the observance of 

the principles of legality, celerity, contradictory, securing the right to defense, impartiality and 

independence of administrative-judicial activity If the panel finds that it is not competent, it declines 

its competence in favor of the competent court. The decision of declining the competence of the 

Council shall not be subject to any appeal, the case being immediately sent to the competent court or, 

where appropriate, to another competent judicial body. 

The appeal shall be submitted to both the Council and the contracting authority no later than 

the expiration of the legal term of challenge, under the sanction of dismissal of the appeal as late, the 

contracting authority having the obligation to publish it in SEAP, if the award procedure is carried 

out in this way. Upon notification of the NCSC, within 5 working days from the date of receipt of the 

complaint, the contracting authority shall forward its point of view of the appeal, together with any 

evidence and the copy of the public, sectoral or concession file. The non-observance of the point of 

view has as a sanction the decree of the contracting authority from the right to propose evidence and 

to invoke exceptions, except for the exceptions to public order. 

The Parties may request access to documents of the file to the Council by request, except for 

documents which economic operators declare confidential because they also include technical and / 

or trade secrets whose disclosure would prejudice the legitimate interests of economic operators, in 

particular in terms of commercial secrecy and intellectual property. Consultation of confidential 

documents in the offers is only allowed with the written consent of the respective bidders. 

The Council has the right to request parties' wishes, to administer any evidence permitted by 

law and to request any data and documents, insofar as they are relevant to the subject matter of the 

contestation, any data necessary to resolve the contestation of the parties, as well as other natural or 

legal persons. The Council may also request from the contracting authority any documents that are 

relevant to the settlement of the appeal and must be filed within a term that may not exceed 5 working 

days from the date of receipt of the request under penalty of impossibility of subsequent submission 

by the contracting authority of the documents requested, the appeal being settled on the basis of the 

documents in the file. 

The deadline for settling the appeal by the Council is, according to art. 24 of the law, 20 days 

from the date of receipt of the public procurement file, of the sectoral acquisition or of the concession, 

when it solves the contestation on the merits. When resolving exceptions that prevent the merits of 

the appeal, the term is 10 days. In duly justified cases, the deadline for resolving the appeal may be 

extended by 10 days, the extension being communicated to the contracting authority, the non-

observance of the term for the resolution of the contestation representing a disciplinary offense 

punishable by law. 

Although it is a procedure requiring the prompt resolution of the complaints formulated in 

well justified cases and for the prevention of imminent damage, the Council may at the request of the 

interested person have the possibility, by concluding, within 3 days from the receipt of the request, 

the suspension of the procedure award or application of the decisions of the contracting authority 

until the appeal has been resolved. The request for suspension is also communicated to the contracting 

authority, which is required to submit its views on the application to the Council. In addressing the 

suspension request, the Council must take into account the consequences of this measure on all 

categories of interests that may be harmed, including the public interest. The Council decides on the 

request for suspension by means of an order which may be appealed with a complaint to the competent 

court within 5 days from the communication. The Council may suspend the settlement of the appeal 

when the criminal action for a criminal offense has been initiated in connection with the act 
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challenged by the contestant or when the resolution of the appeal depends in whole or in part on the 

existence or non-existence of a law subject to another judgment. Suspension of the settlement of 

appeals takes effect until the final decision is stayed in the cause that caused the suspension, but if it 

is found that the party requesting the suspension does not have a diligent procedural behavior delaying 

the settlement of the case or if the resolution of the criminal action lasts more than one year at the 

time the suspension was filed, without having a solute in that case, the Council may reasonably return 

the suspension. 

 By settling the appeal, the Council first decides on procedural and substantive exceptions, 

and if it considers them well founded, it no longer proceeds with the substantive analysis of the case, 

pronouncing a decision to reject the contestation as unfounded, late, lacking interest, devoid of object, 

introduced by a person of no quality or by a person who is not a representative. 

If no procedural or substantive exceptions have been raised or if they have been rejected, the 

Board shall examine the merits of the appeal, verifying the lawfulness and merits of the contested act 

and may: a) pronounce a decision annulling the act in whole or in part; b) obliges the contracting 

authority to issue an act; c) has any other measures necessary to remedy the acts affecting the 

awarding procedure. 

When the Council has the decision to amend or remove technical specifications from the 

specifications or other documents issued in connection with the award procedure, the contracting 

authority has the obligation to cancel the award procedure if it can not take any other remedy. 

When, during the settlement of the appeal, the Council considers that, besides the challenged 

acts of the contestant, there are other acts that violate the provisions of the legislation regarding the 

public acquisitions, sector acquisitions or concessions, the National Agency for Public Procurement, 

(NAPP) and the Court of Accounts, transmitting all relevant documents in support of the complaint, 

including the contracting authority. 

When the Council finds that remedial measures can not be ordered to allow the legal process 

to continue, it will order the cancellation of the award procedure. 

The Council can not decide to award the contract to a particular economic operator. 

The decision by which the contestation is solved by the Council or by which it contends 

without solving the contestation on the merits is called decision, the other judgments pronounced by 

the Council are called concluding, except for the unification of the administrative-judicial practice. 

Decisions shall be taken by the vote of the majority of the members of the panel, the separate opinion 

or competition of a member of the panel being recorded in the decision as well as in minutes. 

The reasoned decision shall be communicated in writing to the parties within 3 days of the 

pronouncement and shall be published within 5 days on the Council's website, in the official bulletin, 

without reference to the identification data of the parties, to the personal data, as well as to the 

confidential information of the economic operator. The decisions by which the Council orders the 

taking of remedial measures are submitted, by electronic means, to NAPP for publication in SEAP. 

According to art. 28 of the law, the decision of the Council is mandatory for the parties to the 

case, and they may ask the Council to correct, clarify or complete the decision. 

If, however, the contracting authority concludes the contract with non-compliance with the 

Council's decision, it is hit by absolute nullity. 

Council decisions on appeals may be appealed by any party to the case, with complaints to 

the competent court, both for reasons of illegality and inaccuracy, within 10 days of communication. 

There is no way of changing the procedural framework established before the Council in the way to 

appeal the complaint, and the quality of the parties, the cause or the object of the appeal can not be 

changed, nor can new claims be made. 

 

4. Conclusions 

 

Adoption of a normative act, Law no. 101/2016, which regulates a unique procedure in the so 

sensitive field of public procurement, sector acquisitions and concession contracts for works and 

services, represents a major step forward, at least from the point of view of the legislative framework. 
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The simplicity of the procedures for concluding procurement contracts required a legal framework to 

guarantee the participants in these procedures, on the one hand, the legality and fairness of these 

procedures, but also the shortest possible times to avoid prejudicing the persons involved in the 

proceedings through unjustified delays. 

As positive elements, we can notice the short deadlines of 3, 5 10, max. 20 days, determined 

in a differentiated manner, depending on the value of the purchase contract. 

In order to try to guarantee to the participants in the procurement procedures the correctness 

of the procedure, Law no. 101/2016 introduced the mandatory advance notification procedure with 

the intention of permanently establishing a dialogue between the contracting authority and the 

stakeholders involved in the procurement procedures. The obligation of prior notification to the 

contracting authority of any matter relating to the procurement procedure proves the legislator's wish 

to try to solve these problems as quickly and efficiently as possible. Obviously, this in the case of 

good faith participants in procurement procedures. We can not exclude situations where, for various 

reasons, more or less well-founded, often bickering, the participants make prior notifications, 

followed by appeals to the NCSC and possibly court actions with the aim of wiping out or dodging 

opponents in acquisition procedure. From this point of view, the free access to these procedures, 

except for the court hearing, can also represent a negative element, and there is no sufficient sanction 

in these situations. We can not, however, presume the bad faith of the participants in the procurement 

procedures and minimize the important role that the procedure has to do with the access of those 

interested in these procedures. 

Also, Law no. 101/2016 is a modern regulation that transposes the directives of the European 

Union directives in this field. 
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1. The justification of research 

 

The present research has the mission to be part of the signals drawn in the sense of awareness 

of the essential importance of the cultural heritage in the life and identity of the present and future 

society, as well as in understanding the existence of its indissoluble interference with a number of 

other factors, and public administration. 

The people's living environment, the quality of life and the common identity of a society are 

also influenced by the cultural, material or immaterial space, as well as the physical, natural or built 

space. As far as physical space is concerned, we dedicated it to a separate article from the perspective 

of urbanism, by virtue of its protection of general interests2. On the other hand, cultural space, from 

the perspective of cultural heritage, receives due attention through this research3. 

Without fear of mistakes, it can be appreciated that the current state of national cultural 

heritage is the expression of a history of lasting shaken age, marked by radical changes in vision and 

political action, profound social transformations and inadequate legal and moral protection. 

Despite all this, a genuine national consciousness that draws in its depth the notion of cultural 

patrimony seems often fragile or even latent. Such consciousness is not a given, but it must be built 

with great care, it must be explained with patience and understood in its essence, it must be cultivated 

and nourished with the desire to know the past, the present, and to prospect our common future. We 

have a duty to promote a specific education on the role and place of cultural heritage in society. 

Also, taking into account the social dimension of the law, the new social and legal realities, it 

is recommended to separate and recognize a new branch of law, namely that of cultural heritage. This 

would undoubtedly contribute to the crystallization of the notions specific to this subject, to the 

strengthening and development of the institutions that make up them, to in-depth research and, finally, 
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3 These researches are part of a complex of articles predicted by the author, under the guidance of Prof. Univ. Dr. Verginia Vedinaş, 
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this research will substantiate and support in the future an in-depth analysis of the institution of patrimonial administrative 

accountability in Romanian administrative law, to which the author is currently working as a PhD student at the Faculty of Law of the 

University of Bucharest. 
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to an educational process adapted to the present needs. Ultimately, as Professor L. Josserand4, notes 

so profoundly, "the soul of law lies in its social destination," a dictum that should be assumed 

especially by practitioners of public law branches, irrespective of their quality, namely lawyers, 

academia, civil servants, and so on. 

It is no less true that cultural heritage does not have a particular, individual dimension, but it 

transcends into a collective dimension. Thus, any damage to cultural heritage can not directly and 

immediately affect the lives of each of us, hence the relative inability to internalize and empathize in 

the absence of the conscience I previously referred to. However, passivity, as well as aggression 

against cultural heritage values, leaves scarce scars on national identity and society as a whole, their 

healing being sometimes impossible by the irreversible nature of aggression, and sometimes requiring 

particularly burdensome efforts. 

 

2. The current context in national, European and international regulation 

 

2.1. A short historical perspective of national legislation 

 

The germs of the protection legislation in the field of cultural heritage have been identified 

since the second half of the 19th century by the invitation5 of the Secretary of the Ministry of 

Education of that period, Spiru Haret, to the director of the National Antique Museum, G. Tocilescu. 

The words spoken at that time by Gr. G. Tocilescu in the Senate of Romania are telling to 

understand the aspirations of the great statesmen: "If we pretend to be a cultural state, let us submit 

to the conditions of a cultural state. Do you know we are less than Turkey and Japan on the field of 

monument preservation? There is no State in Europe that does not have a monument-protecting 

law."6 A comparison nowadays regarding the preservation of monuments in Romania, the situation 

in Turkey and Japan, would undoubtedly cause deep feelings of pain for the patrimony disappeared 

definitively or degraded. 

The operations of the authorities at that time focused on the inventory of monuments and the 

establishment of the system to take over and protect them in a controlled manner. The legislative 

desideratum was achieved by voting in November 1892 of Haret-Tocilescu laws, namely the Law for 

the preservation and restoration of public monuments and the Law for the discovery of ancient 

monuments and objects, followed by their regulations in January 1893, proposed to the Parliament 

by Tache Ionescu as Minister Cults and Public Instruction7. 

Later, 1913 marked the adoption of a new Law for the preservation and restoration of 

historical monuments, elaborated by the initiative of Ioan Kalinderu, president of the Commission for 

Public Monuments and promoted by C.G. Dissescu, Minister of Cults and Public Instruction. This 

new normative act brought about a change of conception by widening the attributions and establishing 

new institutions meant to support and develop the concerns of the Public Monuments Commission. 

However, the law was replaced in 1919 by the Decree-Law ratified by King Ferdinand on July 1, 

1919, called the Law for the Preservation and Restoration of Historical Monuments, which develops 

the competence of the Commission but at the same time establishes deconcentration rules by 

recognizing the right to transfer some of its authority to the regional sections on the basis of a special 

regulation approved by the ministry. The Law on the Organization and Operation of Public Libraries 

                                                           
4 L. Josserand, De l'esprit des droits et de leur relativité. Théorie dite de l'abus des droits, ed. Dalloz, 1939. 
5 From the content of the invitation, dated November 25, 1885, we recall: "I have seen the content of your report (...) and to prevent, 

at least, the greatest vandalism against the historical monuments, I have the honor to ask you to -have a bill for this end.", apud C. 

Mucenic, Legislația privind monumentele istorice din România. 1892-1992, „Revista Monumentelor Istorice”, Year LXI, no. 2, 1992, 

p. 14. 
6 Senate. Ordinary session. The sitting of March 26, 1892, published in the Official Gazette of Romania no. 26 of April 10, 1892, p. 

167. 
7  The previous stages were marked by the Boerescu regulation, decreed in 1874, which provided for the composition, functioning and 

powers of the "Commission of Public Monuments", followed by the decree of 14 April 1890 appointing the first honorary members 

and the initiative of V.A. Urechia to propose a "Draft Law on the Preservation of National Monuments". For an overview of the 

evolution of legislation, see C. Mucenic, op. cit., pp. 14-20. 
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and Museums of April 14, 1932, stipulating that the patrimony can not be removed from the territory 

of the country, and in case of sale, the state had a pre-emptive right. 

The reinforcement of the communist regime after the Second World War brought about a 

number of changes in the field. Thus, the national cultural heritage regime was regulated by Decree 

no. 46/1951 for the scientific organization of museums and preservation of historical and artistic 

monuments. In addition, the Council of Ministers Decision no. 661 of April 22, 1955, which sanctions 

the entry of most of the historical monuments into state property and the selective financial support 

of only those state property. Subsequently, Law no. 63/1974 for the protection of the national cultural 

heritage of the Socialist Republic of Romania, which is characterized by a coherent and articulate 

content in a unitary legislative body for the whole matter. 

By Decree no. 90 of 5 February 1990 on the establishment and organization of the Museum 

and Collections Commission was repealed Law no. 63/1974. Also, Government Ordinance no. 27 of 

26 August 1992 on some measures for the protection of the national cultural heritage, and then 

Government Ordinance no. 68 of 26 August 1994 on the protection of national cultural heritage. 

A continuation of a wave of regulations, normative acts adopted in the field of national 

patrimony, on a variety of species, namely historical monuments, mobile national cultural heritage, 

archaeological heritage, intangible cultural heritage, museums and public collections, technical and 

industrial patrimony, libraries, archives, protected natural areas. Currently, the applicable law 

encompasses an impressive body of dozens of laws, ordinances, judgments and orders. Legislative 

inflation adds a series of inherent problems, such as legislative parallelism, excessive fragmentation, 

inconsistency, inaccurate or sometimes contradictory terminology, and so on8. 

 

2.2. European and international regulatory framework 

 

By comparison, at European and international level, concerns and results in the field of 

cultural heritage protection are significantly more developed and better outlined. 

The international protection of cultural heritage is characterized by a series of regulations, 

with the Hague Convention of 14 May 1954 on the Protection of Cultural Property in the Event of 

Armed Conflict9, with its protocols adopted under the aegis of UNESCO. The Convention marks an 

essential moment in which the signatory states have become aware of the consequences of world wars 

that damage to cultural goods belonging to any people is in fact damaging to the cultural heritage of 

all mankind as each nation contributes to world culture. 

Also in 1954, the Council of Europe adopted the European Cultural Convention, which 

entrusted each state with the concern to safeguard its contribution to Europe's shared cultural heritage 

and to encourage development. 

Another milestone is the Convention on the Protection of the World Cultural and Natural 

Heritage of 23 November 197210, adopted under the aegis of UNESCO. On this occasion, it was 

remembered that cultural heritage and natural heritage are increasingly threatened by destruction, not 

only because of the usual causes of degradation but also by the evolution of social and economic life 

which aggravates them through phenomena of alteration and destruction and even more serious. 

Equally, it has been emphasized that the protection of this patrimony on a national scale is often 

incomplete due to the scale of the means it requires and the insufficiency of the economic, scientific 

and technical resources of the country on whose territory the safeguard asset is located. 

                                                           
8 Law no. 422/2001 on the protection of historical monuments, republished in the Official Gazette no. 938 dated November 20, 2006; 

Law no. 182/2000 on the protection of the mobile national cultural heritage, republished in the Official Gazette no 259 dated April 9, 

2014; Law no. 26/2008 on the protection of intangible cultural heritage, published in the Official Gazette no 168 of 5 March 2008; 

Law no. 311/2003 of museums and public collections, republished in the Official Gazette no. 207 of March 24, 2014; GO no. 43/2000 

on the protection of archaeological heritage and declaring archaeological sites as areas of national interest, republished Official Gazette 

no. 352 of 26 April 2005, et al. To consult the impressive list of applicable normative acts in this field, see http://www.cultura.ro/ 

resurse-legislative, accessed from 1-20 April 2018. 
9 Ratified by the Decree of the Great National Assembly no. 605 of 1957, published Official Bulletin no. 6 of 28 January 1958. The 

Second Protocol to the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict was ratified by 

Law no. 285/2006. 
10 Accepted by Romania through Decree no. 187 of 30 March 1990, published in the Official Gazette no. 46 of March 31, 1990. 
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Relatively recently, we note the adoption by the Council of Europe of the Framework 

Convention on the value of cultural heritage for society on 27 October 2005 in Faro, which proposes 

a broad definition of cultural heritage with the objectives of human development and quality of life11. 

Going forward, the United Nations has proposed Agenda 2030 for Sustainable Development, 

recognizing cultural diversity and intercultural dialogue as fundamental principles of global 

development12. 

At European Union level, the Treaty on European Union expressly states that the Union "shall 

see to the protection and development of the European cultural heritage"13. While the Charter of 

Fundamental Rights of the European Union does not recognize the right to culture as a fundamental 

right, it refers to the diversity of cultures and traditions of peoples that need to be protected. On the 

other hand, at Union level, a number of concrete measures aim at protecting and capitalizing on the 

cultural heritage among which we mention the declaration of 2018 as the European Year of Cultural 

Heritage by European Parliament Decision (EU) 2017/864 and Council of 17 May 201714. 

The decision emphasizes that cultural heritage has a clear European dimension15, but at the 

same time acknowledges that policies for the maintenance, restoration, preservation, reuse, 

accessibility and promotion of cultural heritage and related services are primarily national, regional 

or local responsibilities16. 

There is a shared view that effective participatory governance is required for full exploitation 

of cultural potential, involving the involvement of all stakeholders, including public authorities - the 

cultural heritage sector, private actors and civil society organizations17. 

A number of other conventions, books and resolutions have also been adopted in the field at 

international and European level on the different species of cultural heritage18. 

                                                           
11 For a detailed presentation of the Convention, see also Sergiu Nistor, Importanța pentru România a Convenției-cadru a Consiliului 

Europei privind valoarea patrimoniului cultural pentru societate, „Transsylvania Nostra”, no. 1/2013. It is important to underline that, 

apart from the latter, Romania has ratified all the Council of Europe conventions in the field of cultural heritage: the European Cultural 

Convention, ratified by Law 77/1991, the Granada Convention on the Protection of the European Architectural Heritage of 1985 was 

ratified by Law 157/1997, the revised Convention on the Protection of the Archaeological Heritage, adopted at the 1992 La Valetta 

Convention, was ratified by Law 150/1997, the European Landscape Convention of Florence 2000 was ratified by Law 451/2002 . 
12 Available at https://www.un.org/pga/wp-content/uploads/sites/3/2015/08/120815_outcome-document-of-Summit-for-adoption-of-

the-post-2015-development-agenda.pdf, accessed between April 1-20, 2018.  
13 See Article 3 of the Treaty on European Union 
14 Published in the Official Journal no. 131 of 20 May 2017, pp. 1-9. 
15 It should be remembered that Article 167 of the Treaty on the Functioning of the European Union confers on the Union the task of 

contributing to the flowering of the cultures of the Member States while respecting their national and regional diversity and at the same 

time highlighting the common cultural heritage. 
16 See, to that effect, recital 14 in the preamble to Decision (EU) No 2017/86. See also the Commission Communication of 22 July 

2014 entitled "Towards an integrated approach to European cultural heritage", available at http://eur-lex.europa.eu/legal-

content/RO/TXT/HTML/?uri=CELEX:52014DC0477&from=RO, Council conclusions of 21 May 2014 on cultural heritage as a 

strategic resource for a sustainable Europe, available at https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:52014XG061 

4(08) and the Conclusions of the Council and of the Representatives of the Governments of the Member States, meeting within the 

Council, on a Work Plan on Culture (2015-2018), working document available at https://eur-lex.europa.eu/legal-content/RO/TXT/?uri 

=CELEX:52014XG1223(02). Addresses were accessed between April 1-20, 2018. 
17 See, to that effect, recital 16 in the preamble to Decision (EU) 2017/864. Additionally, see the Council Conclusions of 23 December 

2014 on participatory governance of cultural heritage available at http://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri 

=CELEX:52014XG1223 ( 01) & from = RO, Council conclusions of 26 November 2012 on cultural governance, available at http://eur-

lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:52012XG1 219(03)&from=RO, as well as the Council Conclusions of 21 

May 2014 on Cultural Heritage as a Strategic Resource for a Sustainable Europe, available at http://eur-lex.europa.eu/legal-

content/RO/TXT/HTML/?uri = CELEX: 52014XG0614 (08) & from = EN. Addresses were accessed between April 1-20, 2018. 
18 By way of example, the Paris Convention of 14 November 1970 on measures to be taken to prohibit and prevent the import, export 

and transfer of illicit property in the field of cultural goods, supplemented by the Ramsar Convention of 2 February 1970 on the 

Protection of Wetlands of Importance internationally, in particular as a habitat for migratory species and the UNIDROIT Convention 

of Rome, 1995, on stolen or illegally exported cultural goods; The Resolution of the Council of Europe of 14 April 1976 on the 

adaptation of national laws and regulations to the requirements of integrated conservation of architectural heritage; The European 

Convention on Offenses in respect of Cultural Property, signed at Delfi on 23 June 1985; Convention for the Safeguarding of the 

Architectural Heritage in Europe, signed in Granada on 3 October 1985; Convention for the Protection of the Archaeological Heritage, 

signed at La Valetta on 16 January 1992; The European Landscape Convention, adopted in Florence on 20 October 2000, and so on. 

Of note, is Resolution no. 2.347 / 2017 adopted by the Security Council at the 7907th meeting of 24 March 2017 condemning the 

unlawful destruction of cultural heritage, among other things, the destruction of religious sites and artifacts and the plundering and 

smuggling of cultural goods from archaeological sites, museums, libraries, archives and other sites in the context of armed conflicts, 

especially by terrorist groups, available at https://www.un.org/sc/suborg/en/s/res/2347-%282017%29, accessed from April 1-20, 2018. 
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2.3. Relevant jurisprudence issues 

 

The legislative evolution, as well as the educational process, the internalization and the 

appropriation of cultural heritage notions and institutions, are inherently mirrored in everyday life, in 

the concrete state of the cultural patrimony, in the actual measures taken to protect it or to punish 

those who have harmed it. In this respect, we consider relevant the presentation of two situations in 

international and national judicial practice. 

For the first time in international jurisprudence, in the case of Prosecutor Ahmad Al-Faqi Al 

Mahdi, the destruction of some religious and historical buildings classified as patrimony in the world 

was considered a war crime. 

By decision of September 27, 201619, the First Instance Court of the International Criminal 

Court found that Ahmad Al Faqi Al Mahdi, a state national of Mali and a leader of a jihadist 

movement, was guilty of war crimes within the meaning of Art. 25-3 of the Rome Statute of the 

International Criminal Court, respectively committing and co-authorizing the commission of war 

crimes. 

The deeds consisted of deliberately leading attacks against religious and historical edifices in 

Tombuctu, Mali, between June and July 2012, and for these were sentenced to nine years in prison. 

In particular, the convict ordered the destruction of ten mausoleums, nine of which were included in 

the UNESCO inventory. 

Correlatively, the Court ordered the sentenced person to be ordered to pay 2.7 million euros as 

individual and collective damages to the Tombuctu community. 

On the other hand, we bring to light a recent example of national jurisprudence that can be 

understood as an expression of the current situation in the patrimony protection activity. 

Thus, by the final decision no. 254 of 23 March 201820, the Alba Iulia Court of Appeal, the 

Criminal Section, paid nine out of ten defendants sued for committing thefts of goods belonging to 

the national patrimony, constitution of a criminal group, and so on. 

The reason for the payment was represented by the intervention of the criminal liability 

prescription. Thus, the defendants were accused that between 1997 and 2005 they were associated to 

make unauthorized detection and excavations in the archaeological sites of the Orăştie Mountains, 

classified as a historical monument, for the localization, misappropriation and misappropriation of 

archaeological treasures and their capitalization on the international black market of antiquities. They 

have removed several archaeological treasures from the site of Sarmizegetusa Regia, some of them 

redeeming them on the black market of antiquities. 

We note that through the indictment of 5 August 2008 in criminal file no. 151/ P/200521 showed 

that the goods "belonged to the Thesaurus category and belonged mainly to the national patrimony 

and, secondarily, to the universal patrimony." 

In fact, six Dacian gold bracelets valued at 2,572,400 euros, 200 coins of Lysimachos gold 

valued at 130,000 euros, 500 silver coins valued at 75,000 euros, 25 silver denars, 58 imperial denarii 

were stolen and stolen , 99 silver denarii republicans, 43 Romanian silver deniers in clay pot valued 

at 16,300 euros, 105 archeological pieces representing different types of weapons and dacic tools 

from iron, bronze and lead, valued at 30,000 euro, 4,000 archeological pieces (coins, vessels, 

weapons, etc.) valued at 40,000 euros, etc. 

By comparison, we notice that an international court has succeeded in condemning the culpable 

within four years of the attack on cultural assets, while national institutions and courts needed 21 

years of at the time of the first attack, in order to give final judgment. The attackers also operated for 

9 years, the criminal investigation file lasted 3 years, and the file before the courts was held for almost 

11 years, in order to finally find out the intervention of the criminal liability prescription the guilty. 

                                                           
19 The decision pronounced in the Prosecutor's case c. Ahmad Al Faqi Al Mahdi no. ICC-01/12-01/15 is available at https://www.icc-

cpi.int/CourtRecords/CR2016_07244.PDF, accessed April, 20, 2018. 
20 See file no. 04652/221/2008 *, information available on the Courts' Portal at: http://portal.just.ro, accessed April, 20, 2018. 
21 The indictment in the criminal file no. 151/P/2005 of the Prosecutor's Office attached to the Alba Iulia Court of Appeal is available 

at https://www.scribd.com/document/374732930/Rechizitoriu-151-P-2005#download&from_embed, accessed April, 20 2018. 
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Thus, in essence, we retain the essential role of regulations adapted to current needs, of a 

pragmatic and efficient state and administrative apparatus, of a specific education, all brought to the 

common interest towards cultural heritage. In this respect, we believe that the prescription regime on 

liability for illicit acts prejudicing the national cultural heritage should be rethought. As long as the 

effects of these facts are an attack on our national identity, often irreversible, the extension of 

prescription periods or even the determination of the imprecise nature of liability for such acts can be 

properly taken into account. 

 

3. Public administration and cultural heritage. Reflections on the need for 

interdisciplinary approaches 

 

The Romanian state, organized according to the principle of separation and balance of 

powers22, acknowledges the free access to culture, assuming its duty to ensure the preservation of 

spiritual identity, to support the national culture, to protect and preserve the cultural heritage, to 

develop creativity, to promote the cultural values of Romania in the world23. 

In fulfilling their constitutional role24, the succeeding governments exercised, on the one hand, 

a political role25, consisting in ensuring the realization of the domestic and foreign policy of the 

country, and, on the other hand, an administrative role embodied in the general leadership of public 

administration26. 

There is a close link between the political role of the governments and the administrative role, 

the latter being the basis of the very first mentioned. It is essential for the Government to have the 

legal authority to transmit to the authorities of public administration the political impetus of 

government, in the absence of which the government remains a mere formal operation without a 

fund27. 

In order to be able to operate efficiently in an unprecedented development of social life in 

general, the administration has to specialize. At present, it may be said that the work of the 

administration is subject to a genuine principle of competence specialty28. 

Social developments have led to an increase in public administration tasks and 

responsibilities. This in turn led to the need to break down some administrative law institutions into 

real branches. Among these, we can remember the branch of urbanism and land planning law, but 

also a branch which we have characterized as being in the process of training and which is of interest 

to the present study, namely that of cultural patrimony29. For these branches, administrative law with 

its norms and principles is the common law. 

The protection of the cultural heritage is mainly achieved through the activity of the public 

administration, through the ministry, the deconcentrated services, the subordinated specialized 

institutions and the local public administration authorities. 

The Ministry of Culture and National Identity has the duty to ensure the respect and promotion 

of fundamental freedoms and rights in terms of free, unrestrained and equal access to culture, 

                                                           
22 According to the provisions of art. 1 par. (4) of the Constitution of Romania "The state is organized according to the principle of 

separation and balance of powers - legislative, executive and judicial - within constitutional democracy." 
23 According to the provisions of art. 35 of the Constitution of Romania. 
24 According to the provisions of art. 102 par. (1) of the Romanian Constitution, the Government, according to its program of 

government accepted by the Parliament, ensures the realization of the country's internal and external policy and exercises the general 

management of the public administration. 
25 For an analysis of this government role, see D. Apostol Tofan, Un punct de vedere în legătură cu noua reglementare privind 

organizarea și funcționarea Guvernului României și a ministerelor, „Revista de Drept Public” no. 2/2011, pp. 55-70. 
26 V. Vedinaș, Drept administrativ, ed. X revised and updated, Universul Juridic, Bucharest, 2017, p. 138.   
27 A. Iorgovan, Tratat de drept administrativ, vol. I, ed. 4, ed. All Beck, Bucharest, 2005, p. 365. 
28 For a comprehensive analysis of competence and administrative capacity, see O. Podaru, În căutarea autorului actului administrativ 

(I) – eseu asupra competenței actelor administrative, „Revista de Drept Public” no. 2/2008, Ed. C.H. Beck, pp. 12-31. 
29 For some relevant considerations regarding a right of cultural and natural heritage, an emerging branch of law and still too little 

known or recognized, see  M. Duțu, Patrimoniul cultural și natural și Dreptul său, available at https://juridice.ro/essentials/1247/ 

patrimoniul-cultural-si-natural-si-dreptul-sau, accessed on April, 20, 2018. 



Perspectives of Law and Public Administration                                  Volume 7, Issue 1, May 2018           49 

 

including the cultural heritage of the present generation, the protection and preservation of the nation's 

cultural values for the benefit of future generations30. 

The fundamental principles guiding the activity of the ministry are, inter alia, the protection 

of national cultural heritage as a determinant of Romania's cultural identity and as a non-renewable 

resource, the protection and respect of cultural identities, material and immaterial heritage31.. 

According to the cultural policies assumed by the ministry, "national culture is the most 

comprehensive expression of national identity, understood in its depth and historical diversity, and 

cultural heritage is the most important dowry that the nation can bring to the European common 

space. Preservation of built heritage is the main urgency of cultural policies. The protection and 

knowledge of national cultural heritage of a unique diversity in Europe must become a priority for 

the entire Romanian society by introducing this theme into formal and informal education. In this 

way, culture will become a good public constitution of democratic citizenship, both national and 

European" 32. 

The protection of the national, mobile or immovable cultural heritage, built, either natural or 

immaterial, is, above all, a public responsibility, achieved through public administration authorities 

and specialized public institutions33. 

The notion of responsibility logically corresponds to the notion of legal liability for non-

fulfillment of the legal obligations that fall within the responsibility of the authorities and institutions 

of public administration, as well as to the burden of individuals, in case of damage to the national 

cultural heritage in any of its forms. 

Rightly, almost a century ago, Professor Louis Josserand pointed out that "in every matter, in 

all directions, this problem of accountability is reached. In public law and in private law, in the field 

of people or family, and in that of goods, it is all the moments and all situations. Liability becomes 

the common neuralgic point of all our institutions"34.The affirmation is now fully up to date, and the 

time that will pass from here can not change this situation35. 

The legal liability of public authorities and institutions and civil servants in managing, 

protecting, preserving and capitalizing on assets belonging to the national cultural heritage is 

currently overly fragmented but also inadequately regulated. In general, each of the normative acts 

adopted on specific subjects contains, at the end of the text, provisions according to which the 

violation of the provisions of that law "brings disciplinary, material, civil, contraventional or criminal 

liability, as the case may be". 

Such a legislative, fragmentary and unequivocal body of responsibility has and has played a 

decisive role in the current situation of the national cultural heritage, as we have also noted in the 

aforementioned jurisprudence, imposing without delay the necessary steps to safeguard the national 

cultural patrimony through a regulation that meets current needs. 

Prospects for the adoption of the Administrative Code of Romania, following the approval of 

the Preliminary Theses by Government Decision no. 196/2016 are some positive for the studied 

                                                           
30 See Art. 2 of GD no. 90/2010 on the organization and functioning of the Ministry of Culture and National Identity, published in the 

Official Gazette no. 116 of February 22, 2010. 
31 See Art. 3 of GD no. 90/2010. 
32 http://gov.ro/ro/print?modul=programepolitici&link=cultura#null, accessed between April 1-20, 2018. 
33 See Art. 2 and later. of Law no. 422/2001 on the protection of historical monuments, republished in the Official Gazette no. 938 of 

20 November 2006, art. 2 and later. of Law no. 182/2000 on the protection of the mobile national cultural heritage, republished in the 

Official Gazette no. 259 dated April 9, 2014, art. 9 and later. of Law no. 26/2008 on the protection of intangible cultural heritage, 

published in the Official Gazette no. 168 of 5 March 2008, art. 6 and following. Law no. 311/2003 of the museums and public 

collections, republished in the Official Gazette no. 207 of March 24, 2014, art. 3 and Next. of GO no. 43/2000 on the protection of 

archaeological heritage and the declaration of some archaeological sites as areas of national interest, republished Official Gazette of 

Romania no. 352 of 26 April 2005 a.o. 
34 L. Josserand, preface to A. Brun's thesis, Rapports et domaines des responsabilités contractuelle et délictuelle, Lyon, 1930, p. V. 
35 C. Soare, Considerații referitoare la codificarea administrativă. Reflecții privind reglementarea răspunderii administrative în 

viitorul Cod, article published in volume Codificarea administrativă. Abordări doctrinare și cerințe practice, ed. Wolters Kluwer, 

Bucharest, 2018. 
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subject, but within certain limits. At present, the draft normative act is in the legislative procedure, 

working at the standing committees of the Senate36. 

According to this project, the institution of administrative (general) responsibility would be 

aware of a unitary regulation in a single joint legislative body. Responsibility for administrative 

disciplinary contravention liability and administrative responsibility patrimonial will be included in 

Part VII of the draft Administrative Code, supporting the interpretation and application of the unitary 

character of the institution of administrative responsibility. 

However, to the specific matter of national cultural heritage, we consider that the regulation 

of administrative, envisaged in the draft Administrative Code would not be fully able to meet all 

requirements for protection of cultural heritage, requiring particular requirements and further 

information on specific violation of rules in this area. 

A possible solution in this respect could be identified from the point of view of codification 

in the field of cultural heritage legislation, as is apparent from Government Decision no. 905 of 

November 29, 2016 for the approval of the preliminary theses of the Cultural Heritage Code project37. 

On a preliminary analysis of the preliminary theses, however, it can be noticed that the 

institution of administrative accountability does not seem to have been given special attention. We 

appreciate, however, that the legislature has the task to identify and distinguish the cases attracting 

administrative responsibility for violation of the rules, penalties, including institutions that are 

responsible determined unequivocally to ensure compliance with these rules38. Only in this way can 

a real contribution be made to protect the national cultural heritage. 

 

4. Conclusions 

 

Starting from the considerations developed in this research, we note that the current situation 

of the cultural heritage, reflected also in the case-law I have referred to, is, among other things, the 

result of some malfunctions between the political and administrative role of the governments of the 

last decades. The activity of public administration plays an essential role in the implementation of 

public policies and policies in general, and in the private sector. 

That is why the full assumption of this function, its understanding by the entire central and 

local administrative apparatus, its designing in concrete activities and operations are essential for 

ensuring the right to culture, for the protection, cultivation, development and valorisation of the 

national cultural heritage for the good our common. 

The activity of the public administration, however, must correspond to a normative body that 

regulates unitary, unambiguous and specific, on the one hand, the entire legislation in the field, and, 

on the other hand, the cases and the limits of liability for violation of legal obligations public 

authorities and institutions in the field of national cultural heritage. 
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 The legal problem of verifying the lawfulness of the sanction for exceeding the legal speed of the offender by 

reference to the Legal Metrology Norm 021 - 05 "Devices for Measuring the Speed of Motor Vehicles (Cinemometers)" 

has over time generated a non-unitary judicial practice. Some courts have annulled the fines due to the fact that the 

offense retained by the investigating agent was not committed by the petitioner. Others annulled in part, framing that act 

in a legal text that provides a milder sanction. The majority rejected the complaints, noting that the existence of a margin 

of appreciation provided by the legal text previously indicated regarding the verification of the functionality of the radar 

apparatus does not automatically equate to retaining a reduced speed level of the applicant in the application of the in 

dubio pro reo principle, according to the values expressed in the Legal Metrology Rule. Through a careful analysis of 

the legal texts, doctrine and judicial practice, the present study aims to clarify the implications of the Appeal in the interest 
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  1. Introduction 
 

 This article shall endeavour to make an analysis of the legal situation that has generated a 

significant number of difficulties among the courts, which have come up with different solutions, in 

the context in which the minutes of the finding of the contravention regarding the subjects of law 

imply accusations in criminal matters of a gravity capable of attracting a ban on the right to drive and 

implicitly limiting the right to free movement. 

 Consideration will be given to the judicial practice prior to the time of the ruling by the 

High Court of Cassation and Justice, in order to identify the arguments underlying diametrically 

opposed views. 

 Subsequently, it will be determined what the concrete effects of Decision no. 3/2018 on the 

completed, pending and future processes, and formulating a most relevant point of view on the 

solution to this issue. 

 

2. Legal basis 

 

The main issues to be covered by this paper are governed by the provisions of Article 121 of 

Appendix 1 to the Government Decision 1391/20062 ,,Vehicle drivers are required to comply with 

the maximum permissible speed on the road sector on which they travel and for the category of the 

vehicle being driven, as well as that imposed by the means of signalling. (2) The non-observance of 

the speed regime established by the law shall be verified by the traffic police officers, with technically 

approved and metrologically verified technical means.". 

Also, art. 108 from Government Emergency Ordinance (G.E.O) no. 195/20023 regulates the 

sanctions that may be applied for not fulfilling  the obligation: "The commission by  a vehicle, 

agricultural or forestry tractor or tram of one or more contraventions, besides the sanction of the 

fine, also attracts a number of penalty points as follows : a) 2 penalty points for the following deeds: 

                                                 
1 Bogdan Sebastian Gavrilă - Doctoral School of Law, Bucharest University of Economic Studies, Romania, 

gavrila.bogdan.sebastian@gmail.com . 
2 regulation of 4 October 2006 on the application of Government Emergency Ordinance no. 195/2002 on the circulation on public 

roads. 
3 Government Emergency Ordinance 195/2002 on the public roads, published in the Official Gazette no. 670 of 3.8.2006. 



Perspectives of Law and Public Administration                                  Volume 7, Issue 1, May 2018           53 

 

 

 

4. the 10-20 km / h maximum speed allowed for the road sector for the category of the motorized 

vehicle, ascertained, according to the law, with approved and metrologically verified technical 

means; ... b) 3 penalty points for the following deeds: ... 2. exceeding the maximum speed permissible 

for the road sector by 21-30 km / h for the category of the motorized vehicle, ascertained, according 

to the law, with approved and metrologically verified technical means; ... c) 4 penalty points for the 

following deeds: ... 3. exceeding the maximum speed permissible for the road sector by 31-40 km / h 

for the category of the motorized vehicle, ascertained, according to the law, with approved and 

metrologically verified technical means; ... d) 6 penalty points for the following deeds: ... 3. 

exceeding the maximum speed permissible for the respective road sector by 41-50 km / h for the 

category of the motorized vehicle, ascertained, according to the law, with approved and 

metrologically verified technical means ". 

Art. no. 109 of G.E.O. no. 195/20024 provides the legal framework according to which the 

contraventions can be ascertained by the use of technical means: "(2) The finding of contraventions 

can be established also by by the use of certified technical means or approved and metrologically 

verified technical means, indicated in the record of finding of contravention. (3) In the cases provided 

in paragraph (2), the report may also be terminated in the absence of the offender, after determining 

the identity of the driver, and this shall be mentioned in the report, without the need for witnesses to 

confirm the facts. " It can be observed that the legislator understood to establish a dispensation 

regarding witness testimony in prooving the violation of the legal provisions indicated above, being 

sufficient to identify the offender who committed the crime by using radar equipment used by the 

police. 

Legal Metrology Norm NML 021 - 055 is the legal basis for the use of radar equipment: "In 

order to be placed on the market, put into service or used in public interest measurements, the radar 

equipment referred to in 1.1 shall meet both the metrological and technical requirements of this 

Regulation ... 

3.1.1 Tolerance Errors for Speed Measurement: 

(a) For the measurement of speed simulated under laboratory conditions, the tolerable error 

shall be: 

± 1 km / h for speeds up to 100 km / h; 

± 1% of the true conventional value for speeds equal to or greater than 100 km / h; 

In the case of in-service and in-situ motion devices, the tolerance errors specified above must 

also be met for measuring the vehicle's own driving speed. 

b) for speed measurement, in normal traffic conditions, for stationary motors, the tolerated 

error shall be: 

± 3 km / h for speeds up to 100 km / h;  

± 3% of the true conventional value for speeds equal to or greater than 100 km / h; 

c) for speed measurement, in normal traffic conditions, for both in-service and stationary 

motion monitors, the tolerated error shall be: 

- in stationary mode, for the measurement of the speed of vehicles in traffic, the tolerable error 

is the one in 3.1.1 b); 

- in displacement mode, to measure the vehicle's own moving speed on which it is mounted, 

the tolerance error is that of 3.1.1 (b); 

- in motion mode, to measure the speed of vehicles in traffic, the tolerable error is: 

± 4 km / h for speeds up to 100 km / h; 

± 4% of the true conventional value for speeds equal to or greater than 100 km / h; 

3.2.6 The meter shall be provided with a self-test function that can detect any malfunction or 

malfunction that may influence the accuracy of the measurement. 

                                                 
4 Government Emergency Ordinance 195/2002 on the public roads, published in the Official Gazette no. 670 of 3.8.2006. 
5 Normative Metrology Norm NML 021 - 05 "Vehicle Speed Measuring Devices (Cinemometers)" approved by Order no. 301 of 

23.11.2005, published in the Official Gazette of Romania, Part I, no. 1102 of 07.12.2005. 
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This function must be activated automatically every time the cinemometer is started, and can 

be activated manually by the operator whenever it is deemed necessary. If any defects or functional 

malfunctions are detected, they will be signaled and the cinemometer will be locked. 

4.2 Measurements and records which constitute evidence for the application of the provisions 

of current road legislation must be carried out only by qualified operators. The training of operators 

will be carried out in accordance with the specific regulations in force, drawn up by the institution 

empowered to own and use cinemometers. 

4.3 Cinemometers may be legally used only if they have been metrologically verified, marked 

and sealed in accordance with the provisions of this regulation and are accompanied by metrological 

verification bulletins. " 

At the same time, the provisions of art. 249 C.proc.code6 according to which "the person who 

makes a statement in the course of the trial must prove it, except in the specific cases provided by the 

law. " 

Regarding the effects of Appeals in the Interest of the Law, the provisions of Art. 517 par. 2 

C.proc.code have determined that "The decision shall be pronounced only in the interest of the law 

and shall have no effect on the judgments under examination or on the situation of the parties in those 

proceedings." 

Finally, the High Court of Cassation and Justice established on 19 February 2018 with 

Decision No.3 in file no. 2738/1/2017 stating that "In the interpretation and application of the 

provisions of point 3.1.1 of the Normative Metrology Norm NML 021 -05 "Devices for measuring the 

speed of movement of motor vehicles (cinemometers)", approved by the Order of the General Director 

of the Romanian Legal Metrology Bureau no. 301 of 23 November 2005, as amended and 

supplemented, the maximum tolerable errors for speed measurement are metrological requirements 

applicable only to the attestation of a cinemometer by the entities referred to in Art. 4 of the 

aforementioned order, ie only at the time of verification and approval of the appliance. Obligatory, 

according to the provisions of art. 517 par. (4) of the Code of Civil Procedure. "7 

 

3. The opinion of the courts and legal authors 

 

Firstly, since the civil procedure is applicable in cases regarding contravention complaints, 

given that the provisions of G.O 2/2001 are supplemented with those of the current Code of Civil 

Procedure (C.proc.civ.), relevant for the discussion is the opinion of the reputed author Gabriel 

Boroi8, which analyzing art. 249 C.proc.civ. concluded that "first of all, the obligation to prove 

belongs to the applicant, who claims the existence of a right or interest inferred from the judgment ... 

The burden of proof lies on he who asserts a legal fact in a broad sense, a situation which would 

could have either immediate procedural consequences, we refer here to exceptions, or consequences 

regarding a decisional nature, that is, those who have the capacity to influence the final judgment in 

terms of its merits. "  

The same author 9, regarding the applicability of art. 517 par. 2 C.proc.civ. has stated that "the 

date of publication of the Decision in the Official Gazette of Romania is the date on which the 

preliminary ruling becomes mandatory, which means that, from this moment, the courts will have to 

settle the cases which raise the issue of law solved by the decision of the High Court by taking into 

account the sollution of the supreme court. The decision is applicable to both pending and future 

cases... " 

Since the attacked minutes enjoy the relative presumption of legality and solidity, the 

petitioner has the burden of proving his claims in order to overturn it and to determine the court to 

annul the act. 

                                                 
6 Law no. 134 of 1 July 2010 on the Code of Civil Procedure, republished in the Official Gazette no. 247 of 10 April 2015. 
7 Decision no. 3/2018, ÎCCJ (Complete RIL). 
8 Boroi, G. (ed.), Noul Cod de Procedură Civilă Comentat, vol.2, Ed. Hamangiu, Bucharest, 2013, pp. 559-560. 
9 Idem, p. 1014. 
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After analyzing court practice, cases can be identified in which the court10, in application of 

the in dubio pro reo principle, ordered the cancellation of the verbal record of the contravention: "It 

is true that the device has been metrologically verified, but the metrological verification attests only 

to the fact that it properly functions, that it does not record bigger errors than those tolerated 

according to the norm and not that it did not record any error. It is obvious that the metrological 

verification rule only applies to devices that have been metrologically checked, otherwise they could 

not be used for speed measurement. As long as the petitioner understood to invoke the error accepted 

by the LMN, it is necessary, according to the principle in dubio pro reo, to apply the percentage of -

3% at a speed below 100 km / h (99.91 km / h. Even though the radar apparatus used to measure the 

speed of the vehicle driven by the claimant metrologically corresponds to the bulletin, according to 

the aforementioned rule, it records a tolerated error of plus / minus 3 %, thus there being no certainty 

that the measured speed is accurate. 

Since that fact gives rise to a doubt as to the state of the facts ascertained in the minute, as 

regards to the measured speed, in accordance with the in dubio pro reo principle, it benefits the 

applicant. In conclusion, the petitioner cannot be considered to have exceeded the maximum speed 

prescribed by law for that road sector (50 km / h as it is in the city) by more than 50 km / h, but by 

41-50 km / h. The act committed by the petitioner, namely driving a car with a speed exceeding 41-

50 km / h the maximum speed allowed by law on that road segment, is also a contravention as stated 

in art. no. 121 par. 1 of G.D. no. 1391/2006 but it is sanctioned differently, in accordance to art. 102, 

paragraph 2, corob. with article 108, paragraph 1, letter d), point 3 of G.E.O. no.195/2002. As a 

result, the complementary measure applied by the agent of the suspension of the right to drive was 

wrongfully taken. In this context, it is necessary to re-individualize the sanctions and to apply them 

in accordance with the aforementioned legal provisions, also in accordance to Article 98 paragraph 

4 of G.E.O. no.195/2002, respectively 6 penalty points, maintaining the 9 fine points and implicitly 

the fine in the amount of 877,5 lei. " 

On other occasions, the courts, even before the decision no. 3/2018 by the High Court of 

Cassation and Justice rejected the contravention complaints, noting that the error margins are strictly 

relevant for the approval of the cinemometers. For example, the Dâmboviţa Court11 established that 

"It is obvious that all these purely technical elements that need to be considered in order to determine 

whether the speed measurement by a particular cinemometer falls within the error margin of point 

3.1.1 Norms are checked by the Romanian Legal Metrology Bureau at the time of the issue of the 

metrological verification bulletin, which is the only institution empowered to rule on the error margin 

of measurements made by a cinemometer and consequently to certify the legality of that device. As a 

result, once it has been proven that the radar apparatus recorded in the verbal record has a 

metrological verification valid at the time of its use, the validity of the driving offense on public roads 

of a certain speed detected by that radar is unquestionable. In light of this new ECHR judgment, it 

has become obvious that the "in dubio pro reo" principle cannot be interpreted in an extreme way to 

render the findings of the contravention proceedings ineffective - based, moreover, on documents 

proving the legality of the finding of the illicit act - and this even in the absence of contradictory 

evidence from those concerned. " 

In an article published on the Legal-land.ro website12, the opinion of a technical expert, which 

indicated that "the tolerances at the traffic speeds are presented in the chapter, was given. 3.1.1 of 

NML 021-05. Its title should be clear to everyone: "Errors tolerated for speed measurement". So, to 

measure speed, not to calibrate the apparatus. " 

The effects of this situation were to generate a diametrically opposed jurisprudence at the level 

of courts of similar degree in different areas of the country and between different degree courts located 

in the same geographical area. 

                                                 
10 Decision no. 28/A/2016,  Alba Tribunal, https://www.avocatura.com/speta/506777/anulare-proces-verbal-de-contraventie-tribunalul 

-alba.html, accessed on 14.04.2018. 
11 Decision no. 537/2014, Dâmbovița Tribunal, https://www.avocatura.com/speta/299757/anulare-proces-verbal-de-contraventie-

tribunalul-dambovita.html , accessed on 14.04.2018. 
12 http://www.legal-land.ro/problematica-marjei-de-eroare-a-aparatelor-radar/, accessed on 14.04.2018. 
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4. The analysis of the author 

 

First of all, it is of particular relevance to note that the impact of an adequate solution to this 

problem is likely to be felt by an overwhelming number of people. All across the country police 

agencies apply hundreds of thousands of fines annually and retain driving licenses to a high number 

of drivers, with speed values within the above indicated limits set by the Government Emergency 

Ordinance 195/2002. Whenever it is mentioned in the minutes that travel speeds such as 61 or 101 

km / h, the law problem becomes actual. 

With regard to the technical devices used to detect the actual speed of the offender, it cannot 

be denied that they could be wrong in recording the real speed of the car driven by at least a reduced 

margin. Being built by humans, the possibility of manufacturing errors or concerning proper 

functioning cannot be totally excluded in all cases. 

The legal text places a particularly high degree of confidence in their ability to accurately 

indetify the offense, so that it is no longer necessary to confirm the facts by witnesses as provided by 

Article no. 109 from G.E.O. no. 195/2002 in paragraph 3. 

Requesting witness testimony by petitioners on the basis of these legal texts as a rule is usually 

rejected, as the judge bases his decision in a decisive manner on the records of the technical means. 

Thus, the petitioner's ability to overthrow the presumption of solidity of the minute is significantly 

curtailed. The only way to defend himself before the court is usually to invoke NML no. 021-05 

regarding the tolerable errors for speed measurement. 

Despite the fact that in most cases there is evidence that the devices have been metrologically 

checked, the defense of some of the petitioners is based on the fact that although legally the device 

could be used, there is a chance that, in fact, the actual speed is lower, as indicated in Article 3.1.1. 

In applying the in dubio pro reo principle, some courts have held that the speed attained in the 

contested act must be reduced by the number of kilometers indicated in that article. Since the new 

speed value would be below the limits set by G.E.O. no. 195/2002, some of the courts having held 

that the act itself was not committed by the offender, since another milder act should have been 

retained, cancelled the minute of the offense. Other courts have framed the act in the lower sanction 

class by applying the milder measures provided by the legal text. This latter approach obviously 

exceeds the attributions of the court, the role of which must be limited to verifying the legality of the 

measure taken by the investigating agent and not unlawfully exercising the right to apply the measure. 

This practice is not allowed by the law and the argument that it is not expressly forbidden cannot be 

accepted because the only control bodies that can apply contravention sanctions are the traffic police 

officers, as stipulated in article 109 of G.E.O. no. 195/2002: "The detection of contraventions and the 

enforcement of sanctions are made directly by the road policeman and at the border crossing points 

of Romania, by the border guards." 

With regard to the measure of total annulment of the offense finding report, since the margin 

of appreciation would amount to a three, four or more kilometre reduction in the speed recorded by 

the cinemometer, this solution is not sheltered by the possible criticisms. 

Even without relying on Decision no. 3/2018, the arguments behind this option of some of the 

judges are not convincing enough. The mere fact that the device can record erroneously with the 

margin previously indicated does not mean that the error itself cannot be lower. For example, in those 

cases where it was noted that the speed at which the offender was traveling was 103 km per hour, the 

margin application by the court by reducing the value by 3 or 4 kilometers, which does not constitute 

an unlawful act, does not rule out the possibility that the cinemometer has been mistaken for just one 

kilometer or two. Thus, the penalties applied by the policeman would be fully justified. 

Applying this extremely important principle automatically and without taking into account 

the specific circumstances of each situation could result in extremely harmful effects. A constant 

judicial practice of cancelling all fines and complementary sanctions every time a speed level that 

places the act between two different penalty classes is recorded, may be a worrying message to 

drivers. They, encouraged by the previously analysed interpretation, can consciously choose to 
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circulate at high speeds, knowing that there is a fairly high chance of being able to circumvent the 

punishment. 

The primary role of sanctioning policy is to prevent anti-social acts being committed by legal 

subjects. When, for them, the application of the rule of law has a low predictability, it can reasonably 

be noted that the educational role of the legal text is restricted. It cannot be denied that the 

interpretation given by some of the courts can lead to extremely dangerous traffic events. 

By interpreting the legal text in the light of the jurisprudence of the European Court of Human 

Rights, it can be successfully argued that the interference on the legal subjects is justified by a 

legitimate purpose of the law, namely to prevent accidents on public roads. If a single life is saved by 

the rigor of the legal text, then its role overcomes any inconvenience created for some of the 

recipients. The balance between the interference and the intended purpose, in this situation, is 

preserved. 

At the same time, the driver, when choosing to exceed the legal speed limit, assumes the risk 

that the margin of error will be interpreted against him as well. Therefore, the in dubio pro reo 

principle cannot be interpreted excessively in order to remove any sanctioning measure whenever 

there is a risk that the cinemometer may have mistakenly registered the speed of the car. 

At the same time, the courts whose case-law was the subject of the previous analysis did not 

take into account the fact that the cinemometer may record a lower speed than the actual one, in full 

accordance with the values shown in NML 021-05. Thus, a driver surprised in traffic circulating at a 

speed of 103 km per hour, in fact it can also be suspected of circulating at 106 or 107 km per hour if 

it were to applying the margin to the contrary. Undoubtedly, it is forbidden by the courts to interpret 

the margin against the offender, but equally unfair is its application in favor when other courts do not 

proceed in a similar fashion. It is unjust when the driver actually traveling 107 km per hour, is 

surprised by the radar apparatus at only 103, benefits of the annulment of the fine, when the court 

applies the margin, retaining that the speed was only 99 km / h. He benefits from the same treatment 

that a driver actually circulating at 99 km / h and is surprised by the cinemometre at a speed of 103 

km / h enjoys. Although the drivers in the two cases are in different situations, they are treated in the 

same way, thus being a case of discrimination. This is caused by the automatic application of margins 

by some of the courts. It cannot be genuinely supported that discrimination can be avoided in all 

cases. 

The conventional standard resulting from the case-law of C.E.D.O. obliges the actors applying 

the legal texts to do so in a predictable manner. The risk of an identical treatment to different situations 

cannot be totally eliminated. 

Although the petitioner is in a situation where it may be difficult to overthrow the presumption 

of the solidity of the minute, there may be situations when the testimony is both admissible and useful 

in the trial. For example, a witness might reveal that the petitioner was not actually behind the wheel 

when the car was caught in traffic, or the fact that the radar device was outside the city, being 

wrongfully recorded in the contested act that the speed limit was exceeded on the radius of the city. 

About the expert's opinion quoted in the article published on the Legal-land.ro website13, 

according to which since the legal text uses the expression "Tolerance Errors for Speed Measurement. 

"the values indicated in Article 3.1.1 of NML 021-05 would have relevance to the court in the 

application of the margin of appreciation, it cannot be accepted. The values are relevant "for speed 

measurement, not for calibration of the apparatus" does not account for an interpretation of the legal 

text as a whole. 

Thus, before proceeding with the analysis of the text segment targeting these values, the 

legislator's expression should be considered: "3.1 Metrological requirements 3.1.1 Tolerance errors 

for speed measurement: a) for speed measurement, simulated under laboratory conditions, tolerated 

error is of:…"14 

                                                 
13  http://www.legal-land.ro/problematica-marjei-de-eroare-a-aparatelor-radar/, accesed on 14.04.2018. 
14 Normative Metrology Norm NML 021 - 05 "Vehicle Speed Measuring Devices (Cinemometers)" approved by Order no. 301 of 

23.11.2005, published in the Official Gazette of Romania, Part I, no. 1102 of 07.12.2005. 
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The relevance of analyzing these values is strictly aimed at checking that some ‘’metrological 

requirements’’ are met before the apparatus can be used in accordance with the legal requirements. 

Its verification is to be carried out ‘’under laboratory conditions'’, as the legal text indicates. The use 

of this expression certainly excludes any relevance of identifying any potential effects on the "in the 

field" speed measuring conducted by the policeman. At the same time, the expression "metrological 

requirements" only in case of a replacement with another expression such as " requirements to ensure 

the lawfulness of the speed measurement in field conditions " could allow for the interpretation 

proposed by the expert quoted in that article. 

Thus, the High Court of Cassation and Justice justifiably15 has stated in the same sense that 

"the maximum tolerable errors for speed measurement are metrological requirements applicable only 

in the procedure of attestation of a cinemometer by the entities referred to in art. 4 of the 

aforementioned order, ie only at the time of checking and approving the appliance." 

 

5. Conclusions 

 

In regards to the date of publication in the Official Gazette of Romania of the decision of the 

High Court of Cassation and Justice, several situations that require a thorough analysis can be 

identified. 

In the case of finally judged trials in which the action was upheld and the minute of finding 

the offense was cancelled, the effects of the decision are limited because the courts could not have 

considered the opinion of the High Court prior to its publication in the Official Gazette of Romania. 

All the measures ordered by the respective minutes for the finding of the offense will be removed, 

the respective judgments being enforced. 

Any attempts to challenge the remaining solution by using extraordinary remedies would be 

rejected as the principle of legal certainty and the rule of law would risk being violated. In this respect, 

the argument regarding the retroactivity of the more favourable contraventional law is not valid, since 

Decision 3/2018 does not constitute a law either in a lato sensu interpretation or even less in a stricto 

sensu one. The role of this solution is limited to guiding the courts in interpreting the provisions of 

law relevant to reaching a decision in the case. In spite of its binding nature, this circumstance cannot 

justify the interpretation that we are dealing with a law in itself, the judicial authority being unable to 

arrogate itself law-making powers. 

In the case of pending contravention complaints we can distinguish two situations. 

In the first situation, if the case is in the first instance phase, the court is to interpret that legal 

text in full compliance with the High Court's decision and reject the petitioner's defense based on the 

argument concerning the margin of appreciation. 

In the second case, when the process is in the appeal phase, it must be differentiated according 

to the first instance’s decision. If the solution is contrary to the High Court's opinion, the appellate 

court should cancel this solution. A discussion may also transpire regarding to the inability of the first 

instance judge who decided before the publication, to anticipate the interpretation given by the High 

Court. Despite the absence of his own fault, the appellate court would be entitled to set aside its 

decision, since the High Court's provisions are immediately applicable to the proceedings even if the 

trial began before publication. In turn, the second instance court has the obligation to refer to the High 

Court's opinion, under the sanction of a disciplinary offense under the Code of Conduct and Statute 

of the Magistrate. 

If the solution of the first instance was to reject the petitioner's defense concerning the margin 

of appreciation, then the solution in the appeal would confirm that view. 

In the case of future contravention complaints, the determination of the effects is an easy 

undertaking, since the court of first instance has the obligation to dismiss the petitioner's defense, 

given that the publication in the Official Gazette was prior to the moment of filing the claim. 

                                                 
15  Decision no. 3/2018, ÎCCJ (Complete RIL). 
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In conclusion, although arguments can be identified to substantiate the defense regarding the 

margin of appreciation to the speed at least in a small extent, the arguments against that perspective 

are more relevant. At the same time, the binding nature of Decision no. 3/2018 has apparently ended 

the dispute. 
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Abstract 

Kosovo and the region of the Balkans in general had always been areas where different cultures and the 

influences of major powers clashed. The influence of the Roman Catholic Church collided with that of the Byzantine 

Orthodox Church, Islam clashed with Christianity and the geostrategic interests of the East collided with those of the 

West. These cultural and religious clashes on the same territory as well as the impacts of the different geostrategic 

interests resulted over the course of the past centuries in the development of different competitive cultures and religions 

sometimes opposed to each other in Kosovo. Irrespectively of this religious and cultural diversity, the Kosovar people 

have not been treating these ideological divides as separations of the entire nation based on a religious basis. Rather, 

they have been cultivating feelings of harmony, tolerance and understanding with respect to members of other faiths. But 

unfortunately, the traditional model of harmony and interfaith tolerance that had existed in Kosovo for centuries has 

come more and more under attack in recent times.  
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1. Introduction 
 

During the 90s of the XX century, in Kosovo and in Albania reigned a situation characterized 

by political tensions, with deep economic crises and with the failure of the state apparatus to function 

properly. These circumstances, coupled with the rapid decline of communist ideology as inspiration 

ideologies, have led to an increase in the rate of corruption, the destruction of the education system, 

the degradation of the health system and the disruption of many family structures. In these social 

circumstances, there have been two events of crucial importance for the presentation of Islamist 

extremism in Kosovo: 

a) Albania became a member of the Organization of the Islamic Conference (OIC). After 

the Albanian Democratic Party had obtained the absolute majority in the parliamentary elections in 

1992, Sali Berisha, who was then President of the State, had Albania join the Organization of the 

Islamic Conference when he had just been in office for some months because he was hoping that 

Albania would be granted economic aid.  

The OIC gave the country full membership rights. After Albania had become a member of the 

OIC, Albanian authorities unilaterally facilitated granting visas to citizens of the most Arabian 

countries or even excluded them from visa requirements2, which was used for the unhindered 

penetration of various radical Islamist terrorist structures from the Arab world into Albania, Kosovo 

and other Balkan countries.  

This was also evidenced in the "Balkan Arabs" trial, which was held in Cairo in 1999, against 

107 people charged with terrorism, including Osama bin Laden's deputy, Al Zawahir, who was 

sentenced to death (in absentia). During this trial it was argued that Osama bin Laden along with 

some other terrorist structures have established or have been co-founders of several humanitarian 

organizations in the Balkans who have sponsored the creation of the first Islamist extremist cells in 

some Balkan regions, have also served to shelter terrorists from the Near East, for international arms 

trafficking, money laundering, etc.  

Undoubtedly, Albania's membership in the Organization of the Islamic Conference has 

influenced the awakening of religious awareness and empowerment of Islam in Albania and Kosovo. 

During that time, dozens of young Albanians from Kosovo, Albania and other countries in the 

                                                           
1 Kolë Krasniqi - University of Peja “Haxhi Zeka”, Kosovo, kole.krasniqi@unhz.eu 
2 Information on the treaties which were signed by both sides between 1992 and 1996 can be found here: 

http://www.punetejashtme.gov.al/files/userfiles/Marreveshjet_Dypaleshe_me_te_gjitha_vendet.pdf, consulted on 10.04.2018. 
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Balkans were sent to theological schools in Turkey and the Middle East for religious education and 

training.  

b) The outbreak of the war in Bosnia-Hercegovina (1992-1995). The outbreak of the war 

in Bosnia-Hercegovina and the organized influx of mujaheddin, who had fought in the war between 

Russia and Afghanistan, exacerbated the radicalization of the Muslim population in all the territories 

of former Yugoslavia. After the Soviet troops had withdrawn and the “Islamic State of Afghanistan” 

had been proclaimed in 1992, the missions of thousands of mujaheddin in Afghanistan were over. 

Therefore, these mujaheddin, who were financed by Arabian circles, started pouring into Bosnia in 

order to realize their jihadist ambitions there and to spread their religious ideology, which would 

enable certain Arabian states to expand their spheres of influence in the Balkans. 

These mujaheddin operated in Bosnia-Hercegovina in the form of independent units. 

However, after their numbers had grown, they demanded that the Bosnian government incorporate 

them in the army. Thus, the mujaheddin unit “El Mujahid” became part of the 3rd corps of the Bosnian 

army under the command of General Enver Hadzihasanovic while Alia Izetbegovic was appointed 

honorary commander.3 After that, the “El Mujahid” unit began to recruit Bosnians and Albanians as 

well. In this manner, they managed to pass on their radical and extremist Islamist ideology to the 

population for the first time. The mujaheddin units were notorious for their brutality and they tortured 

and murdered civilian people on a large scale. Even cutting off heads, which the Islamist State is 

notorious for nowadays with respect to both symbolic and strategic aspects, was quite a common 

practice with the fighters of the “El Mujahid” unit.4 

After the war was over or they had been deported from Bosnia, some mujaheddin who had 

served in Bosnia rose up the ranks to leadership positions in different international terrorist 

organizations. One of them was Khalid Sheikh Mohammed who had conceived the terrorist attack on 

the USA in 2001 and another one was Ramzi bin al-Shibh, who was a member of the cell in Hamburg 

that had prepared the plan for the terrorist attack on the USA on September 11, 2001 etc. It is to be 

assumed that about 5.000 jihadists entered Bosnia-Hercegovina during the war. Some of them are 

still living in Bosnia, while others joined different jihadist movements in Afghanistan, Pakistan and 

the Middle East.5  

During the war in Kosovo, the Islamist volunteers endeavored continually to be incorporated 

in the ranks of the KLA. But aside from some jihadists fighting for the KLA as members of different 

units, they were not incorporated or legitimized as special units of the KLA. In some cases, they were 

even expelled from areas under KLA control. 

Without a doubt, the participation of such large numbers of jihadists in the war in Bosnia 

(from 1992-1995) also served as a test for the possibility to organize a global jihadist movement in 

order to start a new war for establishing the Islamist caliphate they had been dreaming of. 

 

2. The activities of foreign Islamist organizations in Albania 

 

While the democratic movement was coming under way in Albania in 1990 and people were 

being permitted to practice their religions, which had been forbidden since 1967, some members of 

Islamist NGOs from the Middle East traveled for the first time to Albania in order to reinforce a 

revival of Islam through providing different sorts of religious materials and aid. After the outbreak of 

the war in Bosnia-Hercegovina (which lasted from 1992-1995), the start of armed conflicts in Albania 

(in 1997) and the beginning of the war in Kosovo (which lasted from 1998-1999) respectively the 

outbreak of the war in Macedonia in 2001, all the preconditions had been created for the unchecked 

                                                           
3 Gordon Bardos, The War on Terrorism in the Balkans: A Report Card on US Policy After 9/11, in John Davis (editor),”The Global 

War on Terrorism: Assessing the American Response”, US: Nova Science, 2005, p. 117. 
4 Cf..: Charles R. Shrader: The Muslim-Croat Civil War in Bosnia: A Military History, 1992-1994, Texas A&M University Press 2003, 

pp. 52-55, 128-129. 
5 Context of 'August 23, 2001: 9/11 Hijackers Alhazmi and Almihdhar Are Finally Added to Terrorist Watch List; 

http://www.historycommons.org/context.jsp?item=a082301watchlistadd#a082301watchlistadd, consulted on 10.04.2018. 
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entries of dozens of extremist Islamist organizations from the Middle East and for their unchecked 

destructive activities in all regions in the Balkans populated by Muslims.   

These "religious" or "humanitarian" organizations, since the early days of their activity in 

Albania, through the donation of radical religious literature, the opening of courses and various 

religious schools, the sending of hundreds of young people to religious education in various Islamic 

centers of Arab world and the provision of conditional humanitarian aid, have promoted a new radical 

religious ideology, which had not been recognized until then in the Balkans. Some of these 

organizations are: The International Islamic Relief Organization (IIRO), The Arab Albanian Islamic 

Bank, The Muwafaq Foundation, The Al-Haramain Islamic Foundation (AHIF), The Society of the 

Revival of Islamic Heritage (RIHS).  

 

3. The activities of Arabian Islamist organizations in Kosovo 

 

Immediately after the war was over, large numbers of Islamist relief organizations and NGOs 

from Saudi Arabia, the United Arabian Emirates, Qatar, Kuwait and Turkey, which had operated in 

Albania and Bosnia before, set up their branch offices in Kosovo. The International Islamic Relief 

Organization, Islamic Relief Worldwide, the Holy Land Foundation for Relief and Development and 

the Humanitarian Relief Organization were among these associations.  

During the first few years after the war, the state organs which had been created anew, didn’t 

function efficiently and the educational system wasn’t consolidated in the slightest either. Levels of 

poverty and corruption were very high in Kosovo. Under such circumstances that were also 

characterized by different social conflicts, approx. 60 NGOs from Turkey and the Middle East started 

their unchecked operations and extended their indoctrination activities to all parts and classes of 

Kosovar society.6 Let’s look at some of these organizations in detail: Al Waqf Al Islami,  Kosova 

(Albanian for Kosovo) Aid and Development (KAD), Nektari-He, The Saudi Joint Relief Committee 

for Kosovo and Chechnya (SJRC) and “The Institute for Contemporary Culture and Studies”.  

Aside from the aforementioned organizations which were also identified as supporters of 

terrorism, some other associations that likewise promoted an extremist Islamist ideology, called for 

hatred of other faiths, caused a rift across the Muslim community and called on Muslim believers to 

engage in jihad in Syria and Iraq operated in Kosovo as well: “Gjurma”, “Kalliri i Mirësisë”, 

“Njeshmëria”, “Sinqeriteti” and “Parimi” from Kaçanik, “Meszxhidi Studentor“, “Rinia Istogase” 

from Istog, “Çelësi”, “Argumenti”, “Pema e Bamirësisë” from Peja (which is in touch with alleged 

terrorist Arfan Qadeer Bhatti from Pakistan), “Rinia Islame”  from Kaçanik, whose “emir” is famous 

Kosovar terrorist Lavdrim Muhaxherri (the leaders of this organization are addressed with the 

Arabian title “emir”) etc. It also bears mentioning that the majority of these organizations also 

collaborated in different ways with the 11 Al-Qaida terrorists that had been operating in Kosovo until 

2008.7  
A common feature of Arab Islamist associations and organizations that have acted or is acting 

in Kosovo is their inclination to cooperate with one another, the exchange of reliable personnel from 

one organization to another, the exchange of funds for the realization of joint Islamic projects and the 

establishment of a partnership for money laundering and financing of various extremist and terrorist 

activities in Kosovo and other countries. 

 

4. The activities of the Shiite Islamist organizations in Kosovo 

 

Even though there is no Shiite tradition or religious minority in Kosovo, some Shiite 

organizations have or had also been operating here in a halfway legal manner in order to promote 

their religion and to further the Iranian influence on the region. Discussions were held on different 

                                                           
6https://www.welt.de/politik/deutschland/article164638965/Araber-predigen-und-finanzieren-Islamismus-im-Kosovo.html, consulted 

on 10.04.2018. 
7 http://www.gazetaexpress.com/lajme/te-dhenat-shokuese-te-wikileaks-zbulohen-11-terroristet-e-al-kaides-qe-ishin-ne-kosove-doku 

mente-337765/?archive=1, consulted on 10.04.2018. 
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diplomatic levels and in the area of international security on the issues of the direct or indirect Iranian 

connections to the Balkans, especially through the Hezbollah.8  

Let’s look at the most famous Shiite Islamist organizations operating in Kosovo: NISA, 

„Qur´an” Ehli Bejti, Ibn Sina.  

This association was established as an "institute for the study of human sciences" in Prizren 

and declared as an independent study center that carries out activities in the field of education and 

scientific research as well as in the field of language, culture, Persian literature and Islamic 

civilization.9 “Nisa” and the organization “Bregu i Diellit” founded a common publishing house 

named “Dielli pas Reve” as well as the magazines “Vlera” and “Lumturia” as well as they have 

opened some electronic media like “Media e Lire” and “Press Lajme”. 

The spread of the influence of Shiite organizations in Kosovo has been hampered, especially 

after the threatening and warlike statements of some Shiite activists, such as Zehra Huddut, Igballe 

Huduti-Berisha's daughter, given to Iranian television "Nasr TV" during a visit to Tehran, where she 

said: "I'm here to fight Israel and America”.10 

The work of all the said Shiite organizations was interdicted by the authorities of Kosovo after 

their commission of several serious crimes against the international legal order and the constitution 

of Kosovo.11  

 

5. The activities of the Turkish Islamist organizations in Kosovo 

 

Aside from Arabian humanitarian organizations which spread the Selafi ideology in Kosovo 

and pro-Iranian groups which promote the Shiite faith and the revolutionary Iranian orientation within 

the region, there are also Turkish NGOs or relief organizations in Kosovo wanting to fuel Islamist 

radicalism and seeking to revive pro-Ottoman sentiments in Kosovo: Asociacioni për Kulturë, 

Edukim dhe Arsimim / Association for Culture and Education (AKEA), the Humanitarian Relief 

Foundation (IHH), “the Sylejmania Society”. 

 

6. The aims and dangers of Islamist extremism in Kosovo and the countries of the region 

 

The inception and the activities of radical and extremist Islamist structures in Kosovo as well 

as their being aided and abetted by some intelligence agencies and foreign organizations operating in 

Kosovo do constitute a latent risk for national security. The extent of such dangers is also impacted 

by the geopolitical developments in the Middle East. In fact, the outbreak of the civil wars in Iraq and 

Syria was used as a pretext for fueling religious fanaticism in Kosovo as well as envy, jealousy and 

hatred of the USA and other countries of the Western world and for assaulting “infidels”. After the 

“Islamic State (IS)” was founded, Islamist organizations started to recruit hundreds of volunteers from 

Kosovo for fighting at different front-lines in Syria and in Iraq. This was aided and abetted by some 

religious circles and Turkish institutions operating in Kosovo since it was deemed to be the 

“legitimate obligation and duty of Muslims”.  

Thus, “recruitment centers” were founded and according to estimates of official sources, 

approx. 1.000 volunteers were recruited for several front-lines in Syria and Iraq solely in the Western 

Balkans 314 volunteers solely from Kosovo went to war as members of different terrorist 

organizations, like the Islamic State, the Al-Nusra Front and Ahrar al-Sham etc. Some researchers 

even estimate that solely from Kosovo, approx. 1.000 volunteers have been fighting at different front-

lines in Iraq and Syria.12  But be that as it may, the mere fact that quintuple numbers of volunteers for 

                                                           
8 Benjamin Weinthal, Iran Threats in the Balkans, Jerusalem Post, April 12, 2013, in http://www.jpost.com/International/Report-warns-

of-Hezbollah-Iran-threats-in-Balkans-309596 (15/05/2013). 
9 Kosovo Police Raid NGOs Linked to Iran; http://www.balkaninsight.com/en/article/kosovo-raid-ngos-with-ties-to-iran; http://www. 

weeklystandard.com/iranian-propagandists-kosovo/article/890381, consulted on 10.04.2018. 
10 Kosovo vs. Iranians and ISIS: http://www.weeklystandard.com/kosovo-vs.-iranians-and-isis/article/981448, consulted on 10.04. 

2018. 
11 http://www.balkaninsight.com/en/article/kosovo-raid-ngos-with-ties-to-iran, consulted on 10.04.2018.  
12 http://zeri.info/aktuale/68551/huffingtonpost-islamizmi-ne-kosove/, consulted on 10.04.2018. 
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the wars in Syria and Iraq stem from Kosovo compared to other European countries (and 

proportionately to the population numbers) shows at any rate that Kosovo belongs to those countries 

from where the most volunteers for the jihad hail on a global scale.13  

After the international coalition against terrorism had been founded in September 2014, the 

situation at the front-lines in Iraq and Syria changed and Kosovar fighters began to desert and to 

return home on a massive scale. According to official data, it is estimated that at least 120 “holy 

warriors” returned solely to Kosovo.14  

The return of such large numbers of jihadists with fighting experience constitutes a high risk 

not just for the national security of Kosovo but also for the safety of the region and of Europe in 

general as well. Those fighters had been radicalized to a large extent during their long-term stays in 

Syria and Iraq and they are in touch with radical circles from different countries on an ethnic, religious 

and terrorist basis. Above all, they have been using counterfeit Arabian passports in order to claim 

that they are “wounded soldiers” or “refugees” and thus, to seep into different EU countries. 15  

This estimation is also buttressed by the fact that some returnees from the IS were involved in 

criminal activities immediately, which resulted in the arrest of 40 returned jihadists solely during July 

and August 2014. Some former IS fighters attempted to commit an asymmetrical terrorist attack 

by poisoning the water of the lakes of Badovc one year later on July 11, 2015, which could have had 

disastrous consequences for thousands of inhabitants of Kosovo. Two months after this terrorist attack 

had failed, the IS informed Muslim public opinion through a communiqué in Albanian that they were 

going to have dozens of jihadists who were well-versed in the use of weapons and explosives and 

who would be wearing masks during their secret activities commit terrorist attacks in the Balkans.  

Some other „holy warriors“ started to cooperate with well-known terrorist circles in the region 

immediately after their returns in order to commit terrorist attacks against American institutions or 

interests in Kosovo, Europe and even in the USA. Such a terrorist attack was planned for July 04, 

2015 in Prishtina during the concert scheduled in honor of Independence Day. After that, a Kosovar 

hacker who self-identified as a member of the “hacker division of the Islamic State” committed a 

cyber-attack on an American military basis during which he spied out and forwarded to the leading 

structures of the IS the personal data of approx. 1.000 officers, soldiers and Government employees.16 

Together with other terrorist circles from the region, Islamist extremists from Kosovo 

also planned the commission of a huge terrorist attack during the football game between Albania and 

Israel which was scheduled on November 12, 2016 in Shkodra. The police departments of the 

countries in the region, which were also assisted by Israeli and Western intelligence agencies, arrested 

during their joint operations 18 jihadists from Kosovo, 3 terrorists from Macedonia and 4 jihadists 

from Albania and seized sophisticated weapons as well as different types of ammunition and 

explosives that were solely destined for the commission of terrorist attacks.  

Collaboration between different radical and extremist Islamist groups within the region is 

common practice and facilitated since such people the same ideology and motivation and have the 

same ethnic and religious affiliations in common. Thus, it is easy for them to contact young Muslims 

from the diaspora and initiate cooperation.   

                                                           
13 For further information, see: http://soufangroup. com/wpcontent/uploads/2015/12/TSG_Foreign FightersUpdate3.pdf, consulted on 

10.04.2018. 
14 Cf.: http://thesoufancenter.org/wp-content/uploads/2017/10/Beyond-the-Caliphate-Foreign-Fighters-and-the-Threat-of-Returnees-

TSC-Report-October-2017.pdf, consulted on 10.04.2018. 
15 Two participants in the terrorist attack in Paris also used such passports. For more information, see: https://www.welt.de/politik/ 

deutschland/article150152713/Die-Gefahr-der-echten-falschen-Paesse-und-die-Rolle-des-IS.html, consulted on 10.04.2018. 
16 Some years ago Islamist extremists had used ethnic and religious structures of the Kosovar diaspora for indoctrinating and recruiting 

persons for terrorist attacks on American interests or institutions in Europe and the USA. Such a terrorist attack was planned for May 

2007 against the American military basis Fort Dix in New Jersey. After that, a citizen was sentenced in July 2009 to a term of 45 years 

in prison by a court in North Carolina for attempting to commit terrorist attacks on American institutions in Kosovo, Jordan and 

Palestine. A Kosovar Albanian who was living in Germany killed two US soldiers and injured two other GIs in 2011 due to his hatred 

of the USA and of Western values. In the same year, a radicalized Albanian prepared a terrorist attack in Brooklyn, New York for the 

10th anniversary of the terrorist attacks on the twin towers of the World Trade Center in New York on September 11, 2001. The 

American authorities also managed to prevent the commission of two terrorist attacks planned by Islamist extremists from Kosovo in 

2012 as well etc. 
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Islamist extremists from Kosovo fueled religious fanaticism and hatred of the Western 

world and thereby, they furthered activities that were aimed at the commission of terrorist attacks in 

the countries of Western Europe as well. In September 2009 the Hungarian police seized 7 kilos of 

explosive plastic materials that were destined for the commission of a terrorist attack in Germany 

while checking a bus that was on its way from Kosovo to Germany. In May 2010 the police of 

Stockholm arrested a man of Kosovar origin who had set on fire the house of a Swede who had taken 

part in a TV debate on the Mohammed caricatures. Four months later a Swedish court sentenced two 

Swedish citizens who hailed from Kosovo to terms in prison since they had committed a terrorist 

attack against the designer of the Mohammed caricatures that had unleashed so many protests all over 

the Muslim world.   

Due to the same reason, a group consisting of four Kosovar migrants who collaborated with 

certain terrorist organizations planned to assassinate Pope Francis in December 2015.17 In March 

2017, another group comprised of Islamist extremists from Kosovo, among them one returnee from 

the war in Syria, planned to blow up the Rialto bridge in Venice. The case of two brothers from 

Kosovo who planned a terrorist attack in a mall in Oberhausen, Germany for Christmas 2016 also 

needs to be mentioned here as well as the prevention of a similar terrorist attack in Vienna, which had 

also been planned by a Muslim from Kosovo.  

 

7. Conclusions 

 

The dangers present due to Islamist extremism in Kosovo are still unpredictable, to be sure 

but nonetheless, they have the potential to become a serious threat not just to national security in 

Kosovo but to the security of the citizens of the countries within the region and of the European Union 

in general as well.  

The risks of terrorist attacks by Islamist extremists in Kosovo and the countries of the EU still 

seem to be limited. However, if the political and social crisis escalates in Kosovo and the conflict in 

the Middle East is exacerbated, which could also lead to a polarization of the public’s attitudes toward 

Islam, the danger of terrorist attacks by Islamist extremist can’t be ruled out any more in both to 

Kosovo and the EU countries.     

In order to stop the terrorist activities of Islamist extremists in Kosovo, a comprehensive 

program for the deradicalization of radicalized persons must be implemented first and foremost. In 

this context, those referred to as „lonesome wolves” need to be brought especially into the center of 

attention.18 However, such a program must not be conceived of, understood and treated as a “program 

against the religious affiliations of pious Muslims”, as some radical circles in Kosovo claim for 

purposes of propaganda, but it most definitely must not give preferential treatment to extremists with 

respect to the provision of jobs or apartments “free of charge” by the State either (which has actually 

been demanded by some Muslim ideologists in Kosovo).19 A deradicalization program needs to aim 

at detecting and doing away with the influences that have been impacting the radicalization of a large 

number of people in Kosovo. Solely if Kosovar society takes the required measures in order to stop 

such influences caused by different criminogenic factors which are mainly of an exogenic nature, any 

deradicalization of young Kosovars and renunciation of extremist beliefs can be achieved.   

The sources of reliable intelligence agencies from the region also need to be consulted in order 

to shed light on and stop terrorist activities. The fact that Islamist extremists from Kosovo don’t differ 

from other parts of the population by means of any characteristic features requires this approach, too. 

Therefore, cooperation and support of the police forces and the intelligence services of the countries 

                                                           
17 See Steve Robson: “’Jihadist plot to kill Pope Francis’ thwarted as police arrest four Kosovans with links to Italy”, The Mirror (UK), 

3 December 2015; http://www. mirror.co.uk/news/world-news/jihadist-plot-kill-pope-francis-694797, consulted on 10.04.2018. 
18 People who are not directly in touch with the leadership circle of the IS or a terrorist group in the region but who are influenced by 

their ideology and act on behalf of their strategic interests can be referred to as “lonesome wolves”. Persons who have left terrorist 

units and who are suffering from complexes with respect to their values belong to this group, too.  
19 Such a program would solely create destructive incentives in a criminogenic manner for thousands of young Kosovars who would 

visibly become radicalized in order to have their social problems resolved quickly.  
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in the region are required. Besides, the work of researchers from which credible information on 

Islamist extremism in Kosovo and the region can be gathered must not be ignored either.  

 

8. Closing remarks 

 

Islamist extremism surfaced in Kosovo and the countries of the region after Albania had 

become a member of the Organization of the Islamic Conference and civil war had erupted in Bosnia-

Hercegovina. The subversive activities of certain people and groups that came especially from the 

Middle East and that emerged as “voluntary fighters” or “religious missionaries” and that fuled hatred 

and religious fanaticism and that spread in diverse manners a radical religious ideology across the 

regions on the Balkan Peninsula populated by Muslims can be traced back to that time.  

Under such circumstances which were also characterized by the destruction of the educational 

system and deep social, economic and political crises, Islamist extremism emerged in Kosovo.  

According to plenty of information, Islamist extremism in Kosovo constitutes a serious threat 

to the national security of Kosovo and to Europe as a whole. Therefore, combating Islamist extremism 

needs to be given the highest priority by Kosovar and international institutions in Kosovo as well as 

by EU security authorities in order to protect the safety and security of the citizens, human rights and 

the democratic order. 
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 Abstract  
  The data presented in this study was collected by using the content analysis as a research method, starting 

from the theoretical and practical concepts of administrative law as well as from national legislative regulations 

adopted with the purpose of delimiting the notion of public office and perceiving the civil servant, through the specifics 

of the civil service, as a link between the public administration and the served community. The civil servant is the 

person legally and morally invested with the exercise of the competence of a public authority or institution as a result of 

the performance of a public office and the exercise of public authority. Starting from the specifics of the public function 

and the way in which the professional activity of the civil servants is regulated, in the content of this paper I will detail 

the types of responsibility that precede the public function. Violation of service duties by civil servants attract 

disciplinary, contraventional, civil or criminal liability, depending on the case. Therefore, the specificity of the 

deviations is precisely the fact that the deviations can occur during the exercise of the public function, in violation of 

the norms of conduct influencing the public image of the official, as well as any other actions related to the service 

relations of the civil servant. By the nature of the occupied position, the civil servant becomes an example of morality, 

legality and transparency for the members of the community. 
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 1. Grounding the topic 

 

  In order to collect and interpret the necessary data for the elaboration of this article, I have 

used the method of content analysis research, taking into account the theoretical and practical 

concepts of administrative law at national level as well as the legislative provisions adopted for the 

purpose of delimiting the notion of public function and its implications as regards the way in which 

the work of the civil servants is carried out. 

  According to Prof. Chelcea Septimiu, the content analysis is considered to be: "... a set of 

qualitative and qualitative research techniques, and verbal and nonverbal communication, for 

objective and systematic identification and description of the content of the manifest and/ or as 

latent , in order to draw conclusions about the individual and society to communicate itself, as a 

process of social intercourse"2. 

 I think that the interest of society in the implications of the concept of public office as well 

as the civil servant title is not enough developed, so in some cases the way of reporting and 

sanctioning the inappropriate actions and attitudes of the employees in the state sector is uncertain. 

        

 2. Introduction 

 

  The term of public office has been established as the main notion of administrative law, 

which is complex enough to include within its scope distinct elements such as competences, 

material means as well as human resources. 

 Statute of Civil Servants, respectively Law no. 188/1999 was elaborated with the purpose of 

regulating the juridical relations between the public servants and the state institutions, thus 

providing significant indications regarding the specifics of the public function. 

 In this normative act, the public office is defined as "all the duties and responsibilities 

established under the law in order to achieve the prerogatives of public power by the central public 

administration, the local public administration and the autonomous administrative authorities".3 

                                                           
1 Diana-Mihaela Malinche - University of Academy of Sciences of Moldova, Republic of Moldova, diana.malinche@yahoo.com.  
2 Chelcea, Septimiu, Metodologia cercetării sociale, Economic Publishing House, Bucharest, 2007, p. 573. 
3 Law no.188 / 1999 on the Statute of civil servants published in the Official Gazette no. 365/2007. 
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 Concerns about the theoretical demarcation of the civil service have revealed that "Public 

function is the legal status of the natural person- legally invested, attributable to the exercise of the 

competence of a public authority- consisting in all the rights and obligations that form the complex 

legal content between the person that physical body and the authority that invested it."4 

 Thus, by exercising a public function, civil servants carry out a complex series of activities 

involving the exercise of public power, as we shall see below: 

           "- enforcement of the laws and other normative acts; 

            - elaboration of draft normative acts and other regulations specific to the public authority 

or function, as well as ensuring their approval; 

            - elaboration of the projects, policies and strategies, programs, studies, analyzes and 

statistics necessary for the implementation and implementation of public policies, as well as the 

necessary documentation for the execution of the laws, in order to achieve the competence of the 

public authority or institution; 

           - public internal counseling, control and auditing; 

           - management of human resources and financial resources; 

           - collection of budgetary receivables; 

           - representing the interest of the public authority or institution in its relations with natural or 

legal persons of public or private law; 

           - performing activities in accordance with the public administrations computerization 

strategy."5 

  Therefore, all these categories of activities specific to the civil service are based on well-

defined principles in the Civil Servants Statute as regards the exercise of public office, as follows: 

            a) Legality, impartiality and objectivity; 

            b) Transparency; 

            c) Efficiency and effectiveness; 

            d) Responsibility, according to the legal provisions; 

            e) Citizenship and its needs; 

            f) Stability in the exercise of public office; 

            g) Hierarchical subordination. 

      As noted, the civil servant is "the person legally invested by a unilateral administrative act 

with the task of fulfilling a public function in the exercise of the competence of a public authority or 

public institution".6 

    Starting from the specifics of the public function and the way in which the civil servants 

professional activity is regulated, I will detail the types of accountability that precede the public 

function. 

      

  3. Contents 

 

  Violation of service duties by civil servants entails disciplinary, contraventional or criminal 

liability, as the case may be. 

  As regards the form of liability, it may be engaged if the civil servant concerned fulfills two 

conditions, as follows: 

  - The civil servant must violate at least one of his/ her duties; 

  - The civil servant must act with guilty. 

  Therefore, the specificity of the deviations is precisely the fact that the deviations can occur 

during the exercise of the position, in violation of the norms of conduct influencing the public 

image of the official and any other actions related to the performance of the civil servants' service 

relations. 

 

                                                           
4 Mâţă, Dan-Constantin, Drept administrativ, Universul Juridic Publishing House, Bucharest, 2016, p. 272. 
5 Ibidem. 
6 Ibidem. 
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      4. Disciplinary liability 

 

     Disciplinary liability is the form of legal liability of a civil servant which, apart from the 

general conditions of any legal liability, also highlights the following specific conditions: 

"a) The active subject is qualified, having the status of civil servant; 

 b) The illicit deed is circumscribed to the sphere of disciplinary misconduct; 

 c) The dangerous outcome is often an inalienable result, so the causal link between the 

dangerous outcome and the illicit act is presumed.  

 The legal report in which the disciplinary liability arises is a legal relationship of 

hierarchical subordination, a legal relationship of public law, governed by the principles and rules 

of administrative law"7. 

 According to the Civil Servant's Law no. 188/1999, the disciplinary deviations are the 

following8: 

  - Repeated delays at work; 

 - Systematic negligence in the performance of the job duties; 

 - Unjustified absences from the work program; 

 - Systematic non- compliance with the work program; 

 - Interventions for carrying out procedures outside the legal regulations; 

 - Non-observance of professional secrecy; 

 - Non-observance of the confidentiality clauses regarding the performed work; 

 - Activities that affect the prestige of the public institution in which the official operates; 

 - Provision of activities with a political nature during working hours; 

 - Failure to perform service duties; 

 - Breach of legal provisions regarding duties, incompatibilities and conflicts of interest 

established by law; 

 - Other facts stipulated in the normative acts regarding the positions in the public domain, 

respectively the civil servants. 

      Like any disciplinary procedure, the procedure for engaging civil servants liability involves 

carrying out a disciplinary investigation to find out to what extent the person is guilty. In the course 

of this procedure, the hearing of the civil servant, as well as the refusal of his participation in the 

hearing to which he was summoned, shall be recorded in writing, in the form of a report. 

    In this approach, according to Law no. 188/1999, a disciplinary commission meets with the 

aim to analyze the disciplinary deviations as well as to propose the sanctions applicable to the civil 

servant subject to disciplinary research. The disciplinary commissions have a particularly well-

regulated framework and organization set out in the GD no. 1344/2007. 

  As regards the activity of the discipline commission, it starts from the provisions of Article 

19 of the above law and is based on the principles: 

 "a) the presumption of innocence that the civil servant is considered innocent of the act as 

disciplinary offense to the Disciplinary Board as long as the guilt has not been proven; 

 b) Ensure that the civil servant has the right to be heard, to present evidence in his defense 

and to be assisted or represented during the administrative inquiry procedure; 

 c) The contradictory nature of the Disciplinary Board to ensure that persons in divergent 

positions have the opportunity to express themselves in respect of any act or fact that is related to 

the disciplinary offense for which the Disciplinary Board has been notified; 

 d) Proportionality, according to which a correct relationship between the severity of the 

disciplinary deviation, the circumstances of its commission and the proposed disciplinary sanction 

must be observed; 

 e) The lawfulness of the sanction, according to which the disciplinary commission can only 

propose the disciplinary sanctions provided by the law; 

                                                           
7 Mâţă, Dan-Constantin, op. cit., 2016, p. 303. 
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 f) The uniqueness of the sanction, according to which only one disciplinary sanction can be 

applied for a disciplinary offense; 

 g) The timeliness of the procedure, according to which the Disciplinary Board has the duty 

to proceed without delay with the case, respecting the rights of the persons involved and the 

procedures provided by the law and the present judgment; 

 h) Obligation of opinion, according to which each member of the discipline commission has 

the obligation to pronounce for each referral to the disciplinary commission."9 

 The Disciplinary Board will issue the administrative sanctioning act on the basis of a report 

drawn up by the same committee, which will contain the following elements: 

 - description of the offense that constitutes disciplinary offense; 

            - the legal basis for the application of the disciplinary sanction; 

            - the term within which the disciplinary sanction may be challenged; 

            - the competent court to which the disciplinary sanction provided for in the administrative 

act may be challenged; 

 The sanctions we discussed above can be applied in various forms based on written 

reprimand, 5-20% wage reduction for a period of up to three months, suspension of the right to 

wage growth. 

 

  5. Counterfeiting liability 

 

       Counterfeiting is the responsibility of a civil servant to commit a misdemeanor concerning 

service duties. 

       By contravention, according to Art. 1 of Government Ordinance no. 2/2001, we understand 

"the act committed with guilty, established and sanctioned by law, ordinance, by decision of the 

Government, or, as the case may be, by a decision of the local council."10 

      The offense is recorded in the form of a report concluded by the person establishing and 

sanctioning the contravention, according to the normative act. 

       As in the case of disciplinary liability, the civil servant concerned may file a complaint 

against the minutes of the sanction at the appropriate court of the public authority or institution 

where the official carries out his professional activity. 

 

  6. Civil liability 

 

      According to the provisions of Article 84 of Law no. 188/1999, civil liability of civil 

servants may be committed in the following situations, as follows11: 

 -  damages produced to the public institution in which the official is operating; 

 -  non-refunding in due time amounts unduly paid; 

 -  damages paid by the institution to third parties, according to a final judgment. 

  The first two situations may be settled by issuing a imputation decision or a payment order 

within 30 days of the act being executed by the head of the unit in which the civil servant is 

operating. The order issued by the head of the public institution shall be prescribed within three 

years from the date of the damage and may be challenged by the civil servant before the 

administrative court. 

      In the third case, damages can be recovered by the public authority only on the basis of a 

final court decision, according to the Romanian Constitution. 

 

    7. Criminal liability 

 

  A civil servant shall be liable for criminal offenses committed during or concerning his or 

                                                           
9 Mâţă, Dan-Constantin, op. cit., 2016, p. 303. 
10 Ibidem. 
11 On the civil liability of the civil servant see Săraru, Cătălin-Silviu, op. cit., 2016, p. 421, 422. 
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her duties12. Liability in this case is made according to the Criminal Code in respect of offenses in 

the performance of the service report such as taking bribes, trafficking in influence, 

misappropriation, abuse and negligence in the service etc. 

  The civil servant concerned is suspended from public office when he is brought to justice for 

committing an offense against humanity, national authority or security. Suspension ceases in cases 

where criminal prosecution is terminated in the event of payment, deferral or relinquishment of 

punishment by the court or in the event of criminal proceedings being discontinued. 

    

  8. Conclusions 

 

  As I have noted, the types of accountability highlighted above are the result of a misconduct 

in the service relationship by the civil servant who casts doubt on the prestige of the civil servant 

and, implicitly, of the institution or public authority in which he operates. 

 Therefore, I think that both a preventive and a sanctional purpose is achieved through the 

accountability of civil servants deviations. 

 Moreover, the four forms of sanction can be as distinct as complex, and they can be applied 

even concurrently depending on the nature of the offense committed. 

     In conclusion, the types of sanctions dealt with in the content of this paper are essential for 

the activity of civil servants, who are perceived to be moral persons of public law directly correlated 

with the personality of the state, in order to serve the public interest, implicitly of the community. 
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1. The legal framework for carrying out the work duties by the registrar in Romania 
 

In Romania, the professional activity of Registrars is regulated by Law No. 119/1996 

concerning the civil status documents, Law No. 188/1999 on the statute of the civil servant, Law 

No. 7/2004 on the code of conduct for civil servants, other special rules or internal regulations. 

Given the special duties of this category of civil servants, we can say that civil servants 

perform an extremely important mission in the society. As expressly provided for by Article 3 (1) of 

Law No. 119/1996, including the subsequent amendments and completions, "the civil status duties 

are carried out by the county councils, respectively by the General Council of the Bucharest 

Municipality, by the local public community services for personal records, within the 

administrative-territorial units where they are established, as well as by the registrars within the 

town halls of the administrative-territorial units where the local public community services for 

personal records are not functioning."3  

Furthermore, the same normative act, within Article 4, specifies which are the categories of 

registrars: mayors of localities and municipalities; heads of diplomatic missions and consular posts; 

commanders of ships and aircrafts with Romanian flag; "Registrars appointed by order of the 

Minister for National Defense or, as the case may be, of the Minister of Administration and 

Interior"4 (Article 3, paragraph 2, letter e of Law No. 119/1996), these being appointed if Romania 

is in state of mobilization, war or missions to participate in war actions on the territory of other 

states; persons delegated by mayors, heads of diplomatic missions and consular posts who are 

empowered to "carry out the duties of a registrar". The latter may be: the deputy mayor, the 

secretary of the administrative-territorial unit, other civil servants in their own department with 

competence in this field, and, as concerns diplomatic missions and consulates, are the diplomatic 

agents who carry out consular tasks or one of the consular officials. The same persons who have the 
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authority to delegate the duties of a registrar have also the prerogative to withdraw previously 

appointed officials, to appoint others or to perform these duties personally.  

Regarding the restrictions, Article 3 (4) of the Law No. 119/1996 stipulates that the registrar 

cannot register documents in respect of which he is a party or declarant, in such cases following to 

be delegated another registrar to execute this task. 

Concerning the observance of the rules of professional ethics and deontology, we consider 

that there are applicable the provisions of Article 1 (2) of the Code of Conduct for Civil Servants, 

according to which "the rules of professional conduct provided by this Code of Conduct are 

compulsory for persons who hold a public office within the public authorities and institutions of the 

central and local public administration, as well as within the autonomous administrative authorities, 

hereinafter referred to as public authorities and institutions"5, which means that its provisions are 

also mandatory for the registrars. 

Thus, the provisions of this normative act establishes for all civil servants, and also of the 

registrars, to observe the following principles: "the priority of public interest over the personal 

interest of the civil servant"6 (provided by Article 3 letter a) of the Law No. 7/2004); "Ensuring the 

equal treatment of citizens before the public authorities"7 (provided by Article 3 b) of the Law No. 

7/2004) which implies the same treatment for persons appearing before the public institution with 

similar problems (that is, in our case, mainly for registering births or deaths, marriage, divorce, 

etc.); a professional behavior, which means that "civil servants have the obligation to perform their 

duties with responsibility, competence, efficiency, fairness and conscientiousness"8 (provided by 

Article 3 e) of the Law No. 7/2004); "Performing the activities specific to the position with 

impartiality and independence, without being partisans or rejecting applications for political, 

religious, economic interests or of any other kind"9 (Article 3 e) of the Law No. 7/2004); during 

their professional activity, registrars must prove moral integrity and impeccable conduct, being 

"forbidden to request or to accept, directly or indirectly, for themselves or others, any advantage or 

benefit in view of the public office they hold, or to abuse in any way of this position"10 (Article 3 f) 

of Law No. 7/2004); to the extent that they comply with the rule of law and morality, registrars have 

the right to freedom of thought and the free expression of opinions (Article 3 g) of Law No. 

7/2004); the honesty and fairness which consist of exercising the job duties in good faith (Article 3 

h) of Law No. 7/2004); not in the least, these civil servants have to carry out their duties openly and 

showing transparency so that the main beneficiaries, that is the citizens are able to monitor and 

verify their activity (Article 3 i) of Law No. 7/2004) and thus being avoided any possible abuses. 

 In their professional activity, registrars must show respect for the public service 

beneficiaries, colleagues, hierarchical superiors, representatives of other institutions, etc.  

 

2. Specific duties of registrars with the occasion of marriage  

 

As a rule, the marriage is concluded at the headquarters of the City Hall or the Public 

Community Service of Personal Records where resides at least one of the future spouses or at the 

headquarters of another City Hall, with the approval of the mayor of that locality and provided that 

this aspect is notified the Service of Population Records/Civil Status Service in the place of 

residence of the future spouses, where the declaration of marriage will be published. The marriage 

can also be concluded at a place other than the headquarters of the city hall or public service 

concerned, whether it has been submitted an application reasoned in this respect and the application 

                                                           
5 Law no. 7/2004 regarding the Civil Servant’ Code of Conduct republished in Official Gazette of Romania no. 525 from 02.08. 

2007. 
6 Ibidem. 
7 Ibidem. 
8 Ibidem. 
9 Ibidem.  
10 Law no. 7/2004 regarding the Civil Servant’ Code of Conduct republished in Official Gazette of Romania no. 525 from 02.08. 

2007. 



Perspectives of Law and Public Administration                                  Volume 7, Issue 1, May 2018           74 
 

has been approved by the mayor (obviously prior to the moment of concluding the marriage), as 

provided by Article 24 (1) - (4) of the Law No. 119/1996. 

The registrar has the duty to check the proper and legal fulfilment of a number of formalities 

previous to marriage conclusion. First of all, the registrar has to verify the mutual communication of 

the state of health by the future spouses, this being an obligation established by Article 278 

Sentence1 of the Civil Code. The registrar may consider this obligation fulfilled if the future 

spouses have filed medical records (attached to the marriage application) from which it results their 

state of health and have filled in the declaration of marriage attesting by signature that they took 

note of the partner’s state of health. The performance of this obligation does not require that the 

state of health of future spouses be perfect in order to be concluded the marriage, but that each of 

the future spouses communicated to each other about the possible diseases they suffer and the 

marriage is concluded knowingly. Also, from the medical records it should arise that none of them 

suffers from any of the diseases for which the Romanian law forbids the marriage, a matter 

explicitly enshrined by the provisions of Article 278, Second Sentence of the Civil Code, according 

to which "the legal provisions by which it is stopped the marriage of those suffering from certain 

diseases shall remain applicable"11. 

Verification of the compliance with the substantive conditions and of the lack of 

impediments to marriage is carried out by the registrar delegated based on the documents lodged to 

the marriage file (whose content we will detail below) and by analyzing the mentions entered in the 

civil status registers in the residence localities of the future spouses (from where it follows the 

marital status of these: if they have been married before, if they divorced, etc. knowing that a 

marriage concluded by a married person shall be null and void). 

According to the provisions of Article 280 par (1) of the Civil Code and Article 25 par (1) of 

Law No. 119/1996, filling in and lodging the Declaration of Marriage and the attached documents 

are mandatory. Thus, the registrar will have to verify that the declaration is filled in personally, in 

writing, by the future spouses at the headquarters of the public community service for personal 

records, at the city hall, at the headquarters of the diplomatic mission or consular post where the 

marriage is to be concluded. Exceptionally, Article 25 par. (2) of the Law no. 119/1996 provides 

that if one of the future spouses is unable to move, he/she may fill in the Declaration of Marriage in 

the presence of the registrar, in a place other than those mentioned above (the registrar being the 

one traveling to the place where is the person who has to fill in the declaration for the purpose of 

marriage.  

For the document to be valid, it is necessary the registrar finding that, from the contents of 

the Declaration of Marriage, there are no impediments to marriage conclusion, that the future 

spouses have specified the family name that each of them will bear after the marriage conclusion, as 

well as the matrimonial property regime that will govern the marriage. 

            As concerns the documents attached to the Declaration of Marriage, the registrar has the 

obligation to verify that the two future spouses have filed, depending on the de facto situation of 

each couple, the following documents that form the marriage file: their identity documents 

(according to Article 42 par. (2) of the Methodology dated 26 January 2011 regarding the unitary 

application of civil status provisions, proof of the person’s identity "can be made with one of the 

following documents: a) for Romanian citizens - identity card, or provisional identity card; b) for 

the citizens of the European Union or the European Economic Area - the identity card or passport 

issued by the respective state; c) for stateless persons - passport issued based on the Convention 

regarding the status of stateless persons in 1954, accompanied by the temporary or permanent 

residence permit, as the case may be."12); birth certificates (original and copy); the medical 

certificates attesting the health status of each of the future spouses on a standardized form, with a 

registration number, a certain date (the act is valid for 14 days from the date of issue), the 

seal/stamp of the sanitary unit where it was drawn up and the signature and the seal of the doctor 
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and with the express mention of whether the concerned person is medically fit to get married; if one 

of the prospective spouses is divorced, he or she will have to lodge certified documents that would 

attest the dissolution of the previous marriage; if the marriage is to be concluded outside the city 

hall, it will be annexed the application approved by the mayor for this purpose, as well as the 

supporting documents based on which it was approved; "The consent of the mayor or the master of 

the ship, the consul, the diplomat with consular duties for concluding the marriage before or after 

passing 10 days from the date of registering the Declaration of Marriage upon the request of the 

person concerned"13 and the statements of the future spouses’ own responsibility showing that there 

are no legal impediments to prevent the marriage conclusion. 

If between the future spouses there is a troublesome degree of kinship (naturally or by 

adoption), to the marriage file will also be attached to the authorization of the guardianship court 

within the domicile of the person requesting the approval for marriage conclusion. 

In the case of a marriage in which at least one of the future spouses is a minor, the registrar 

will have to find that the marriage file includes the medical permit, the proof of the 

parent’s/guardian's consent, as well as the authorization of the guardianship court for concluding the 

marriage. 

In case one of the future spouses is a foreign citizen, he or she will have to file the document 

issued or authenticated by the accredited diplomatic missions or consular offices of his/her country 

in Romania, from which to result that he/she is not married and that the substantive conditions 

imposed by his/her national law are fulfilled and therefore, there are no impediments for concluding 

a marriage in Romania. 

If it is intended to be concluded a marriage on the Romanian territory between persons who 

do not know Romanian or between deaf-mute people, it is compulsory to be drawn up a report, 

concluded together with the authorized interpreter, that would show the valid consent of the future 

spouses, that they took note of the mandatory information with a view to concluding a valid 

marriage.  

After filling in the Declaration of Marriage and submitting the marriage file by the future 

spouses, according to Article 283 Civil Code and Article 26 of Law No. 119/2006 concerning civil 

status documents, the registrar decides to be published by posting an extract from the Declarations 

of Marriage in a special place at the institution headquarters (the public community service for the 

personal records, city hall, at the headquarters of the diplomatic mission or the consular post where 

the marriage is to be concluded) thus ensuring the publicity of the future spouses’ intention to get 

married and giving the persons concerned the opportunity to file possible opposition to the marriage 

conclusion.  

Any person who knows reasonable grounds that prevent a valid conclusion of the marriage 

may oppose marriage on the strength of the provisions of Article 285 of the Civil Code, ex officio, 

by the registrar or by any person who considers that the marriage cannot be legally concluded. In 

order to be valid, according to Article 285 par. (2), Civil Code, the opposition must be filed in 

writing, reasoned and should include the indication of evidence on which it is based. As a last 

specification, the deadline for submitting the opposition is 10 days, including the day on which are 

posted the extracts from the Declaration of Marriage and the actual day of the marriage conclusion. 

"There can be identified three settlement ways of the opposition filed in the conditions provided by 

Article 285, Civil Code: acceptance of the opposition with the natural consequence of refusing to 

conclude the marriage, which is recorded in a report, if, on the basis of the verifications it has the 

obligation to carry out, of the opposition received or of the information it holds, to the extent that 

the latter is notorious, the registrar finds that the conditions provided by the law are not fulfilled. 

Against the registrar’s refusal, the unsatisfied person may refer the case to the guardianship court in 

whose jurisdiction he/she resides."14 

At the time of marriage conclusion, it is necessary to strictly comply with the rules 

concerning its publicity and solemnity. The solemnity of concluding a marriage involves an 
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14 Idem, p. 58. 



Perspectives of Law and Public Administration                                  Volume 7, Issue 1, May 2018           76 
 

important contribution of the registrar, who leads and carries out the event, makes sure of the 

presence of the two witnesses, at the place specifically established (which may be the headquarters 

of the local public community service for personal records, the headquarters of another city hall 

than the one in whose jurisdiction the future spouses have their domicile/residence, with the 

obligation to notify their city hall within their domicile/residence or another place previously 

approved by the mayor following the approval of a legitimate and reasoned application) and, last 

but not least, the presence of future spouses who validly express their consent. The marriage 

publicity implies that any interested person can participate in the marriage conclusion, but the 

presence of a public is not necessary, except for the two witnesses15. 

After the ceremony celebration for marriage concluding, the registrar must proceed with 

registering the marriage in the Civil Status Register (signed by the two spouses, witnesses and the 

official who celebrated the marriage) in accordance with Article 290 of the Civil Code, to issue the 

marriage certificate and the family record book and to decide the identity card cancellation of the 

spouse who changed her name by marriage. 

All this procedure of marriage conclusion is laborious and demands strictly complying with 

the terms and conditions of form. Given the particular social importance of building a family, the 

registrar bears both a legal (disciplinary, civil, contraventional and criminal) responsibility, as well 

as an extremely important moral responsibility, namely to transmit to the two spouses the 

importance of family values, the mutual respect and the care they should have for each other in the 

future.  

Throughout the entire procedure of marriage conclusion, registrars have an obligation to 

inform future spouses in relation to all documents that have to be filed, with the need to update 

some of them (as the case may be), about the possibility to also conclude marriage in a place other 

than at the headquarters of the city hall or the civil status service, to provide appropriate assistance 

to foreign citizens, to give clarifications and explanations to all interested persons regardless of their 

social status, religion, ethnicity or race etc. 

Also, when filing oppositions to marriage, it must review carefully the reasons and the 

evidence submitted, to ensure the right of the future spouses to file a defense or a point of view. 

The marriage ceremony must be carried out in compliance with the legal rules and 

acquainting the future spouses with all elements necessary for a family life with the observance of 

the Civil Code rules and in which there is endearment, understanding and mutual moral support. 

 

3. Duties specific to the registrars at the marriage dissolution 

 

According to Article 375 par. (1) of the Civil Code "if the spouses agree to divorce and do 

not have minor children, born following the marriage, out of wedlock or adopted, the registrar or 

the public notary at the place of marriage or of the last common dwelling of spouses may find 

marriage dissolution by spouses’ agreement, being issued to them a divorce certificate, according to 

the law. "16 

Pursuant to Article 376 par. (1) Civil Code, the application for divorce administratively must 

be filed in writing and signed personally by both spouses together, before the competent registrar. 

As a characteristic of this procedure, we should mention that it is not necessary to be specified the 

reasons for divorce and it is not allowed the default of spouses before the registrar, they having to 

be present personally at the filing and signing. 

In the application, each spouse must declare under his/her own responsibility that he/she 

agrees to marriage dissolution, that he/she does not have minor children with the other spouse born 

from the marriage, out of wedlock, or adopted together with him/her; that he/she is not granted an 

interdict; that he/she has not requested to other authorities the dissolution of marriage17; which is 
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the address of the last common dwelling; the name that each of them or, as the case may be, only 

one of them will have after the marriage dissolution.18 

The administrative marriage dissolution can be made after paying a fee of minimum lei 500 

and maximum lei 600 provided by Law No.127/201319. According to this normative act, the 

minimum fee is lei 500, but it can be increased by a maximum of 20% (ie another lei 100) by 

decision of the local council in the locality where the marriage is dissolved. The determination of 

the amount of divorce fee by law is welcome since before it could have changed significantly from 

a locality to another, ranging from lei 300 to lei 650, and in some localities there was no fee other 

than the stamp duties related to the procedure and this was discriminatory, as, in a random manner, 

(ie according to the locality of the last common residence), the citizen had to pay a maximum of lei 

650 or, in the other extreme, no fee for one and the same service. 

When receiving the divorce file, the registrar must verify that it includes: the birth 

certificates of the spouses, as an original and a copy; marriage certificate, as an original and a copy; 

identity documents (IC /provisional identity cards) of the spouses, valid at the time of filing the 

application, as an original and a copy and a receipt proving the payment of the divorce fee. 

The registrar enters the divorce application accompanied with the specified documents, even 

on the day it was received, and establishes the date of divorce after the reflection period expiry of 

30 calendar days (including the date of filing the application). The reflection period is given to the 

spouses in order to further analyze the situation that will result from the divorce and for a possible 

reconciliation, obviously accompanied by the withdrawal of the divorce application. In order to be 

ensured a maximum effectiveness of this period, Article 376 (1) of the Civil Code provides that the 

30-day period cannot be shortened by the registrar who, upon receipt of the application, also 

establishes the date on which the marriage will actually be dissolved20.  

Upon expiration of the time, the spouses appear personally before the registrar at the 

headquarters of the city hall or the civil status service within the locality of their last common 

dwelling, namely where they lodged the divorce application. The registrar has the obligation to 

verify that the spouses insist on their decision to divorce and if the consent in this respect is 

unconfined and free of any undue influence or error. In the affirmative situation, according to the 

procedure, both spouses will give a written statement showing that they maintain their original 

application for marriage dissolution and the delegated registrar, ascertaining the agreement of the 

parties, will issue the divorce certificate, within which the civil servant cannot make any mention 

regarding the fault of one of the spouses in the marriage dissolution. 

Prior to the actual settlement of the divorce application, the registrar has the obligation to 

request the allocation, out of the State Register for Divorce Certificates, of a number to be written 

on the divorce certificate, and if it is found that for the same divorce it has been already allocated a 

number upon the request of another registrar, the application for divorce certificate registration will 

be rejected "21.  

The 30-day reflection period is a very important as it gives the spouses the opportunity to 

reconciliate and give up the divorce. In order to give up the divorce and prevent the marriage from 

being dissolved administratively, it is necessary (and sufficient) that one of the spouses fills in, 

signs and submits the divorce waiver. In such a situation, the registrar will be unable to find the 

divorce administratively. Also, if the spouses do not appear together after the expiration of 30-day 

period from filing the application, on the set date, and do not fill in and sign the declaration to 

maintain the application for divorce, the competent registrar will close the file by drawing a 

reasoned report in this regard. The report is approved by the mayor of the locality. 

To conclude, the registrar may propose that the application for divorce be closed in the 

following situations: if the spouses are not present at the date established for finding the divorce, if 

both spouses or one of them wish /wishes to show the willingness to waive the divorce and fill/fills 
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in this respect the divorce waiver; if, until the divorce procedure completion, one of the spouses is 

granted an judicial interdict as the consent to divorce of the interdicted person is not valid; if, until 

the divorce procedure has been completed, the birth of a child happens since there are no longer met 

the conditions referring to the administrative divorce, which require that the spouses should not 

have together minor children (in such case, if they insist on getting divorced, the two spouses may 

divorce before the notary or the competent court); if, before the expiration of the 30-day period, one 

of the spouses dies, in which case marriage ceases by death. 

If the delegated registrar, on the occasion of the proper and responsible performance of its 

work duties, finds that there are not fulfilled the conditions provided by law for the dissolution of 

the marriage administratively, it has the obligation to draw up a proposal report for rejecting the 

application for divorce. Similar to the proposal for closure, this report is subject to the mayor 

approval.  

Also, if the registrar finds that the spouses fail to reach an agreement regarding the family 

name they will bear following the divorce, he/she will make out a report through which is 

suggesting to the mayor to issue an order for rejecting the divorce application. In such a situation, 

he/she will proceed to guiding the spouses who insist on divorcing to the court, this being able to 

settle this aspect in the case of parties’ misunderstanding. 

No matter for which of the above mentioned reasons is given, there is no appeal against the 

document through which it is administratively rejected the divorce application. Thus, the persons 

dissatisfied with this decision and who insist on getting divorced must address to that end to the 

competent court: the court within the jurisdiction of the last common dwelling of the two spouses. 

The final stage of divorce by administrative means, similar to marriage, involves finding 

marriage dissolution by spouses agreement and issuing the divorce certificate, which must be 

handed over to the former spouses within maximum 5 business days. The marriage certificate 

submitted as an original and retained in the divorce file is transmitted for cancellation to the issuing 

city hall on the issue date of the divorce certificate. "The divorce certificate shall be drawn up in 

three original copies, out of which two shall be given to the parties on the basis of the signature on 

the divorce application and in the General Record of Divorce Certificates and one copy shall remain 

in the divorce file”22. 

At the same time, the delegated registrar cancels the identity card of the former spouse who 

changes his/her family name by divorce and returns to the name had before the marriage, the person 

concerned being given 15 days to change the identity card. 

As concerns the divorce mention in the marriage document, Article 377 of the Civil Code 

provides that "when the divorce application is lodged in the city hall where the marriage has been 

celebrated, the registrar, after the divorce certificate has been issued, shall make the due mention in 

the marriage document."23 If the administrative divorce has been carried out at the city in the 

jurisdiction of the last common dwelling of the spouses, the delegated registrar has an obligation to 

send a certified copy of the document finding the divorce to the city hall where the marriage has 

been registered, in order to be made the mention on divorce in the document of marriage. 

If the registrar's refusal to find the divorce is not legal, the parties in question may apply to 

the competent court and "the liability of the registrar will be involved if the provisions of Article 

1357 of the Civil Code in matters of civil liability are fulfilled cumulatively".24 

 

4. Brief conclusions 

 

All Romanian legislation ensures the exercise, in optimum conditions, of all fundamental 

human rights, as well as the effective performance of the related obligations. Aspects regarding the 

person’s civil status are of utmost importance, and for their regulation is applied the law of the 

                                                           
22 Lupașcu, Dan; Crăciunescu, Cristiana Mihaela, op. cit., 2012, pp. 236-237. 
23 Civil Code of Romania published in the Official Gazette of Romania no. 255/2012. 
24 Nicolae, Ioana, Dreptul familiei în context național și în raporturile de drept internațional privat, Hamangiu Publishing House, 

Bucharest, 2014, p. 170. 
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individuals’ state of origin. In this context, the role of the delegated registrar, who operates both 

within the city halls/ civil status services, Romanian flag vessels, diplomatic missions or consular 

posts, is an extremely important social role: they have the mission to validly conclude marriages, to 

register civil status documents, to enter mentions in the Civil Status Registers, etc. Obviously, 

registrars have far more duties than those we have analysed in this article, but the theme approached 

refers strictly to their duties as concerns the conclusion and dissolution of marriage, with the 

mention that obligations related to professional deontology extend to the entire professional activity 

of this category of civil servants. 

Thus, in their activity, registrars must prove professionalism, respect for the public service 

beneficiaries, transparency, honesty, and at the same time they have the mission to watch the 

observance of all persons’ interests and to avoid any form of abuse in the matter of concluding and 

dissolving marriage.  
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1. Introduction 

 

This paper aims to selectively analyze aspects of the civil, civil and criminal liability of civil 

servants. 

Issues concerning the civil liability of civil servants, namely the features of the contraventional 

responsibility, the conditions in which it operates, as well as the law the applicable framework law 

were analyzed. 

The domain and the legal regime of civil liability of civil servants that distinguishes between 

contractual and tort law are selectively analyzed. 

As regards the criminal liability of civil servants involved in the commission of criminal 

offenses, the civil servant's liability for offenses committed during the service or in connection with 

the duties of the public office he occupies is committed under the criminal law, the legal framework 

being included in the provisions of the Criminal Code and Law no. 188/1999. 

There are listed the principles governing the criminal law and several categories of offenses 

that can be committed by civil servants: crimes against the patrimony, service crimes, corruption 

offenses, crimes that prevent the execution of justice, offenses of forgery in documents. 

Disciplinary, civil, criminal or criminal liability of civil servants is attributable to the guilty 

breach of service duties2. They represent the form of subjective accountability, based on fault, the 

absence of the subjective element determining the impossibility of their intervention.3 

A doctrinal4 has classified according to the criteria underlying the contouring of the legal 

nature, the following forms of legal liability: constitutional accountability, administrative liability, 

contravention, disciplinary liability, criminal liability, material liability and civil liability. 

 

 2. Counter-party liability of civil servants 

 

Although administrative accountability has begun to be addressed in various ways, it is 

identified with contraventional responsibility; the problem of delimiting contraventions from other 

administrative deviations remains difficult due to the similarity between this and the rest of the 

administrative deviations. Thus, the contravention is distinguished from the administrative deviation 

                                                           
1 Nicolae Mărgărit - Faculty of Law, Bioterra University of Bucharest, Lawyer at the Bucharest Bar, Romania, margarit.nicolae56@ 

gmail.com. 
2 See on the analysis of the types of liability of civil servants Cătălin-Silviu Săraru, Drept administrativ. Probleme fundamentale ale 

dreptului public, C.H. Beck Publishing House, Bucharest, 2016, p. 416-422. 
3 Verginia Vedinaș, Drept Administrativ, the 8th edition, revised and updated, Ed. Universul Juridic, Bucharest, 2014, p. 534. 
4 Antonie Iorgovan, Tratat de drept administrativ, vol. I, Ed. All Beck, Bucharest, 2005, p. 638. 
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both by the administrative illicit configuration and by the sanctioning regime, the administrative 

deviation being not contraventional. It consists in violating guilty administrative norms or criminal 

law rules which, due to the limited social danger, justify the application of administrative sanctions 

under the Criminal Code. Contravention, on the contrary, poses as a substantial element of 

differentiation from the administrative deviation a higher degree of social danger, which gives it its 

own individuality. On the other hand, the contravention not only violates the social-juridical relations 

that are formed in the conduct of the state's executive activity, but also violates values that are beyond 

the sphere of the state administration. 

From the notion of "public servant", even considered "lato sensu", the natural persons making 

up the representative organs of the state (the two Chambers of Parliament), the counties (county 

councils and the permanent delegations of the county councils), the cities and municipalities (local 

councils) who do not have the status of civil servants because they are elected representatives of the 

country, county, city or commune, carry out non-permanent activity, limited in time (usually 4 years) 

and sessions or meetings.5 

According to a doctrine6, the offense is a guilty act, therefore having an illicit character, in 

that it attacks certain social values protected by law other than those protected by criminal law. 

The same doctrine7 also mentions that civil servants are liable for contravention when they 

have committed a contravention during and in connection with their duties. 

Another doctrinal identifies contravention as representing the civil servant's committing law-

abiding antisocial deeds as contraventions.8 

Thus, the features of contravention liability are characterized by: 

- offenses regulated as such by law fall into a category of illicit acts, which may or may not 

be violations of an administrative law report; 

- is, in principle, a liability of the individual; organizational structures, as a legal person, are 

also exceptionally sanctioned; 

- the legal regime is set up on a common law - Government Ordinance no. 2/20019 on the legal 

regime of contraventions; 

- contravention sanctions may not be deprived of their liberty. 

Thus, the offense committed by a civil servant in this capacity and in the exercise of his or her 

duties or in connection with the service, which poses a social danger and is provided and sanctioned 

as such by normative acts constitutes an offense and, as a consequence, entails its contravention. 

In order for the civil servant to be liable for contravention, the following conditions must be 

fulfilled: 

- the offense or deviation must meet the constitutive elements relating to the object, subject, 

objective side and subjective side; 

- the offender's deed is a deviation from the rules governing the hierarchical subordination 

report; 

- contravention may also be related to the exercise of public servant's competence; 

- both the active subject and the passive subject are subjects of administrative law; 

- the notification, the finding and the application of the contraventional sanction and the 

complementary measures are made after the procedure provided by the Law no. 188/199910  

supplemented by some specific regulations of the Government Ordinance no. 2/2001, and in the 

absence thereof the provisions of the Civil Procedure Code11; 

- there are general conditions for administrative liability; 

- there is no lawful cause for the contravention of the offense and contravention; 

                                                           
5 Valentin I. Prisăcaru, Tratat de drept administrativ român, Ed. Lumina-Lex, Bucharest, 1993, p. 159. 
6 Dana Apostol Tofan, Drept Administrativ, vol. II, 3rd ed.”, C.H. Beck Publishing House, Bucharest, 2015, p. 361. 
7 Dana Apostol Tofan, „Drept Administrativ, Vol. I, 3rd ed.”, C.H. Beck Publishing House, Bucharest, 2015, p. 425. 
8 Verginia Vedinaș, op. cit., 2014, p. 535. 
9  Ordinance no. 2/2001 on the legal regime of contraventions published in the Official Gazette, Part I no. 410 of July 25, 2001. 
10 Law no. 188/1999 on the Statute of civil servants, republished in the Official Gazette, Part I no. 365 of May 29, 2007. 
11 The Civil Procedure Code republished in the Official Gazette, Part I no. 247 of 10 April 2015. 
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- the authority that establishes and sanctions the offense committed by the civil servant is 

expressly empowered by law to do so; 

- the finding of the offense committed by the civil servant is made by the following categories 

of finding agents: 

- hierarchical heads, when expressly empowered by law; 

- certain authorities or their agents, specialized in various fields; 

- control authorities. 

In the doctrine, the offense is the act committed with guilt, established and sanctioned by law, 

ordinance, by Government decision or, as the case may be, by decision of the local council of the 

commune, city, municipality or sector of Bucharest, of the county council or of the General Council 

of the Municipality of Bucharest12. 

As a rule, the finding of contraventions committed by the civil servant is made on the basis of 

the control right, which may be from inside or outside, and the application of contravention sanctions 

for the civil servant is carried out in accordance with the provisions of the framework law, 

Government Ordinance no. 2/2001 and, in the alternative, the provisions of civil law, in the case of 

the determination of the damages, the remedies against the act of finding contraventions are regulated 

by the framework law. 

 

3. Civil liability of public servants 

 

 The scope and legal status of civil liability is subject to civil law, which distinguishes between 

tort liability and contractual liability. The basis of civil liability is the illicit conduct that may take the 

form of a civil or contractual offense, its constitutive elements being the following: 

- the existence of damage as a result of the unlawful conduct; 

- a causal relationship between the deed and the injury; 

- fault or error - not every act obliges you to repair, but only what is a mistake. 

The Civil Code distinguishes between tort liability and contractual liability as forms of civil 

liability, although these forms represent diversity in the unity of civil liability. 

In the doctrine it was revealed that the patrimonial liability of civil servants intervenes if they 

caused by their acts or deeds certain prejudices either to the public authority or institution of which 

they are part or to another natural or legal person of public or private law.13 

Contractual liability implies unlawful conduct in relation to the legal rules governing a pre-

existing contract between the victim and the author, while tort liability refers to unlawful conduct in 

relation to the legal rules addressed to all members of society. 

The exercise of functions in the public administration can cause material damage to natural 

or legal persons, this prejudice of third parties may also occur in the case of the exercise of the civil 

service under the law, but it can also happen when the public office was faulty or not has been 

fulfilled, and these situations may result in damages under the law. 

The Civil Liability of the Civil Servant shall be undertaken in accordance with Art. 84 of Law 

no. 188/1999, in the following situations: 

- for damages caused by the patrimony of the public authority or institution in which it 

operates; 

- for non-repayment in due time of the amounts unduly paid; 

- for damages paid by the public authority or office as a principal to third parties, on the basis 

of a final and irrevocable court decision. 
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13 Ibidem, p. 426. 
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Although the public function is performed by competent persons, faulty performance of the 

public function or failure to do so, when it causes damage to third parties, it is natural to be imputable 

to those who are guilty of causing damage14. 

 

4. Criminal liability of civil servants 

 

The most serious form of legal liability for civil servants is the criminal one, interfering with 

acts of particular social danger, called crimes, and the civil servant's liability for offenses committed 

during the service or in connection with the duties of the public office which it occupies under the 

criminal law, the legal framework being included in the provisions of the Criminal Code15 and Law 

no. 188/1999. 

Criminal liability can be defined as the very criminal coercive relationship, born as a result of 

committing the offense between the state on the one hand and the offender, on the other hand, a 

complex report whose content forms the law of the state as a representative of the society of to hold 

the offender, to apply the sanction prescribed by the law and to compel him to execute it. 

The civil liability of a civil servant occurs for offenses committed during the service or in 

connection with the duties of the public office he or she occupies16. 

Thus, penalties of criminal law differ from each other by some characteristic features: criminal 

sanctions have a repressive character, predominantly preventive character, criminal sanctions act 

post-delict. 

The commission of the offense is the sole ground for the criminal liability of the civil servant, 

which implicitly implies the commission of a criminal law act and, from a subjective point of view, 

his guilt in committing the deed. Criminal liability is governed by certain principles which, although 

closely linked to the principles of criminal law, are nevertheless of a specific nature, such as: 

• The principle of legality, in the area of criminal liability of a civil servant, presupposes that 

the occurrence, development and settlement of the criminal legal relationship must take place on the 

basis of and in strict accordance with the law; 

• The offense is the sole basis of criminal liability, it is a principle mentioned in the Criminal 

Code, which presupposes that criminal liability is based only on committing an offense, an act 

provided by the criminal law, committed with the guilt required by law and which presents the 

concrete social danger of a crime; 

• The principle of humanism, reveals that criminal responsibility uses instruments that, by 

their nature and content, do not lead to the humiliation and degradation of the human being; on the 

contrary, they envisage methods leading to re-socialization; 

• The principle of personal criminal liability presupposes that criminal responsibility rests 

only with the civil servant who committed or participated in the commission of an offense as an 

instigator or complicit, and can not intervene for the deed of another; 

• The principle of uniqueness, according to which a civil servant who has committed an 

offense can only be held criminally liable; 

• The principle of inevitability implies that any civil servant committing an offense must be 

criminally responsible, with the civil servant's criminal liability being an inevitable consequence of 

the commission of a crime; 

• The principle of individualisation, according to which the civil liability of a civil servant 

must be differentiated according to the gravity of the offense, its quality, in order to ensure both the 

correct sanction and the general and special prevention; 

                                                           
14 On the tort liability of civil servants in the case law of the Constitutional Court see Cătălin-Silviu Săraru, Legea contenciosului 

administrativ nr. 554/2004. Examen critic al Deciziilor Curții Constituționale. 2004-2014, C.H. Beck Publishing House, Bucharest, 

2015, p. 276-281. 
15 Penal Code published in the Official Gazette, Part I no. 510 of 24 July 2009. 
16 Dana Apostol Tofan, op. cit., vol. I, 2015, p. 427. 
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• The principle of prescriptive law, according to which criminal liability, as a means of 

achieving the rule of law through coercion, in order to be effective must intervene promptly, as close 

as possible to the moment of committing the offense. 

According to art. 17 of the Criminal Code, the offense as the sole basis of criminal liability, 

constitutes the act of social danger, committed with guilt and provided by the criminal law, the general 

provisions of this article being applicable whenever a civil servant violates his provisions. 

Regarding the offenses stipulated in the Criminal Code, which can be committed by civil 

servants, we mention: crimes against the patrimony, service crimes, corruption offenses, crimes that 

prevent the execution of justice, crimes of forgeries in documents. 

 

4.1. Crimes against the patrimony 

 

Crimes against the patrimony can be: 

The deception, which consists in misleading a person by presenting as true a false act or as a 

liar of a true deed, in order to obtain for himself or for another unjust material benefit and if a loss is 

caused; 

The embezzlement, consisting in the appropriation, use or trafficking of a civil servant, in 

his/her interest or for another, of money, values or other assets he/she manages or administers. 

 

4.2. Service offenses 

 

As far as service offenses are concerned, they may be: 

Abuse in the service against the interests of persons is the act of a civil servant who, in the 

exercise of his or her job duties, knowingly does not perform an act or performs it in a defective 

manner and thereby causes injury to the legal interests of a person; 

Abuse in service by restricting certain rights, consisting in the imprisonment by a civil servant 

of the use or exercise of the rights of any citizen, or the creation of inferiority situations on the grounds 

of nationality, race, sex or religion; 

Abuse in the service of public interests is the act of a civil servant who, in the exercise of his 

or her office duties, knowingly does not perform an act or performs it in a defective manner, and 

thereby causes a significant disturbance to the goodwill of an organ or institution; it damages her 

heritage. 

Abuse in service in a qualified form consists in committing the facts provided in art. 246, 247, 

248 of the Criminal Code, with particularly serious consequences. 

Negligence in the service, consisting in the fault of a civil servant in a service duty, in failing 

to perform it or by failing to do so, if a significant disturbance has been caused to the goodwill of an 

organ or state institution or damage to its patrimony or an important injury to a person's legal interests. 

Abusive behavior, consisting in the use of offensive expressions of a person, by a public 

official in the exercise of his or her duties, or of hitting or other acts of violence. 

Negligence in keeping state secrets, consisting in negligence resulting in the destruction, 

alteration, loss or circumvention of a document constituting state secret, as well as the negligence that 

has given someone else the chance to find such a secret, if the deed is likely to prejudice the interests 

of the state. 

Regarding corruption offenses, the Criminal Code regulates the following offenses: conflict 

of interest, bribery, bribe giving, receiving undue benefits and trafficking of influence. 

Law no. 78/200017 on the prevention, detection and sanctioning of acts of corruption classifies 

the acts of corruption in four categories: corruption offenses, crimes assimilated to corruption 

offenses, offenses directly related to corruption offenses and offenses against the financial interests 

of the European Communities. 

                                                           
17 Law no. 78/2000 on the prevention, detection and sanctioning of corruption acts published in the Official Gazette, Part I no. 219 of 
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Conflict of interest is incriminated by art. 253 of the Criminal Code and consists in the act of 

a civil servant who, in the exercise of his duties, performs an act or participates in making a decision 

directly or indirectly making a material benefit for himself, his spouse or a relative or a cow to the 

second degree or for another person with whom he has been in a commercial or employment 

relationship for the last 5 years or from which he has benefited or benefits from services or benefits 

of any kind. 

Taking bribe is criticized by art. 254 of the Criminal Code, being the act of an official who 

directly or indirectly claims or receives money or other benefits that do not accept or accept the 

promise of such benefits, or refuse to do so, in order to fulfill, not to fulfill or delay the fulfillment of 

an act with regard to his or her duties of service or in order to act contrary to these duties. 

Bribing is incriminated by art. 255 of the Criminal Code and consists in promising, offering 

or giving money or other benefits to a public official directly or indirectly for the purpose of 

determining whether to perform an act in respect of his or her duties or to act contrary to these duties 

or to delay the fulfillment of an act regarding the duties of the service. 

Receipt of undue benefits is incriminated in art. 256 of the Criminal Code and consists in the 

receipt by an official, directly or indirectly of money or other benefits, after having performed an act 

by virtue of his or her function and to which he was bound by it. 

Trafficking in influence is incriminated in art. 257 of the Criminal Code, and consists in 

receiving or claiming money or other benefits, or accepting promises, of gifts, directly or indirectly, 

for oneself or for another, committed by a person who has an influence or to believe that he has 

influence over an official to determine whether or not to do an act that falls within his job duties. 

According to art. 10 of the Law no. 78/2000, on the prevention, detection and sanctioning of 

corruption acts, are crimes assimilated to corruption offenses: 

The intentional establishment of a value diminished in relation to the real commercial value 

of goods belonging to the economic operators to which the state or a local public authority is a 

shareholder, committed in the context of the privatization or forced execution, reorganization or 

liquidation proceedings, or on the occasion of a commercial transactions, or goods belonging to the 

public authority or public institutions, as part of an action for their sale or enforcement, committed 

by those who have management, management or management duties. 

Granting credit or subsidies in violation of the law or credit rules, not legally settling the 

contractual destination of loans or subsidies or non-payment of overdue loans. 

Use of credits or grants for purposes other than those for which they were granted. 

Among the offenses that impede the performance of justice we mention: the omission of the 

judicial bodies to be notified, consists in the act of the public servant who, knowing the offense related 

to the service in which he performs his duties, fails to immediately notify the prosecutor or the 

criminal prosecution body, according to the law. 

Regarding the offenses of forgery in the writings, we mention: false material in official 

documents, intellectual false and use of forgery. 

False material in official documents consists of forgery by counterfeiting of writing or 

underwriting or by altering it in any way likely to produce legal consequences. 

Intellectual falsification consists of falsifying an official document on the occasion of its 

drawing by an official in the exercise of his duties, by attesting facts or circumstances inappropriate 

to the truth or by knowingly failing to insert some data or circumstance. 

The use of forgery is the use of an official document or private signature, knowing it is false, 

in order to produce legal consequences. 

Different procedural aspects may arise for the commission of an offense by a civil servant, 

such as crimes against humanity, forged offenses, corruption, etc., whereby the person in charge of 

appointment may order the suspension of the civil servant, and if the court orders payment, the civil 

servant may resume his activity in the previously held public position. 

If the conditions for criminal liability are not met, and the civil servant's deed may be 

considered a disciplinary offense, the competent discipline committee will be notified. 
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5. Conclusions 

 

The results of this selective study are useful to students, master students and law practitioners. 

The study selectively analyzed aspects of civil, criminal and criminal liability of civil servants. 

It analyzed the legal regime of contraventions, the features of contravention liability, as well 

as the general conditions for administrative liability. 

The basis of civil liability is the unlawful conduct which may take the form of a civil or 

contractual offense, its constitutive elements being the existence of damage as a result of the unlawful 

conduct, of a causal relationship between the deed and the damage, as well as the fault or fault - to 

repair, but only that which is a mistake. 

Criminal law sanctions differ from each other by some characteristic traits: criminal sanctions 

have a repressive character, predominantly preventive character, criminal sanctions act post-delict. 

The commission of the offense is the sole ground for the criminal liability of the civil servant, 

which implicitly implies the commission of a criminal law act and, from a subjective point of view, 

his guilt in committing the deed. 
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pertaining to the constitutionality of their regulatory provisions having the force of law, the Government, after the 

handing down by the Council of State of its opinion, the jurisdictional bodies of administrative litigation and the Court 

of Audit, regarding financial and budgetary matters.  
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1. Introduction 

 

In 1830, the Catalan Ramón Xauradó, exiled in Limoges (France), published his „Bases de 

una Constitución política o principios fundamentales de un sistema republicano” (Bases of a 

Political Constitution or Fundamental Principles of a Republican System).2 

In this book he proposed a moderate version of the American Constitution, with a president 

elected for ten years, a provincial Senate and an Assembly in each State. Xauradó based his 

federalist model on his view that a direct relation between citizens and political power was 

necessary to assure freedom and representation, but that this political participation could only take 

place in small-sized states. 

 

2. Constitutional aspects 

 

Art. 148.1 of the Constitution specifies a series of responsibilities that the Autonomous 

Communities were enabled to take on upon their constitution, Art. 149.1 lists a series of 

responsibilities that are reserved to the state, and Art. 149.3 establishes that any responsibilities not 

covered by either list could be taken on by the Autonomous Communities if they wished.3 

The responsibilities actually assumed were specified in the Statutes of each Autonomous 

Community, which were drafted by the representatives of the Community and approved by the 

central state parliament and, only in four cases, in referendum by the inhabitants of the Community. 

Furthermore, the transfer of responsibilities was formally irreversible, since the Statutes can be 

modified only through the procedures established therein. 

The method employed by the Spanish Constitution to split power between federal and sub-

federal governments is apparently straightforward. It enumerates a number of areas of decision, 

such as defence, the monetary system, environmental protection, railways passing through more 

than one Autonomous Community, roads lying completely within a single Autonomous 

Community, etc., and either sanctions their assumption by Autonomous Communities or reserves 

them to the state; any areas not listed are susceptible of being taken over by Autonomous 

Communities, and all areas that an Autonomous Community could have taken over but did not are 

retained by the state.. 

The Spanish Constitution addresses, inter alia, a task that must be undertaken by any federal 

Constitution: delimitation of the scope of federal competence and of subfederal competence. Its 

peculiarity is that while fixing the powers of the federation, it leaves sub-federal entities, i.e. 
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3 Maiz, R, Caamaño, F, Azpitarte, M., The Hidden Counterpoint of Spanish Federalism: Recentralization and Resymmetrization in 

Spain (1978-2008), Regional & Federal Studies, 2010, p. 65. 
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Autonomous Communities, free to fix their own powers in their Statutes, so long as these powers do 

not overlap those that have been reserved to the state by the Constitution. Competences in any areas 

of decision that have been ‘overlooked’ are assigned to the state. These rules appear to take all 

possibilities into account and, to deal adequately with a problem that is typical of federal structures, 

the question of who is competent to legislate in matters that were unforeseen at the time the 

Constitution was passed. Nevertheless, the fragility of the Spanish solution was soon shown up by 

events.  

The basic failing was that the set of areas of decision that the Constitution reserved to the 

state in Art. 149 was outdated from the start, having been based essentially on a similar list in the 

Constitution of 1931.4 

That the Communities’objective has been frustrated is due to two main reasons. 

First, the broad powers claimed in the Statutes are, in many cases, ill-defined, which has 

allowed and encouraged the state to appropriate matters to its competence whenever their inclusion 

among the exclusive powers of the Communities has been sufficiently unclear.  

Appeals to the Constitutional Court by the Federation on such matters have been both 

numerous and, in general, successful; and the activity of the state in these areas has hindered the 

development and execution of the Communities’ own policies.5 

The second cause of the Autonomous Communities having failed to realize the potential of 

their Statutes has, in fact, already been more than hinted at: the recentralizing tendency of the 

Constitutional Court, which has pushed its interpretations of the text of the Constitution to the limit 

in this direction.  

In principle, as noted above, Autonomous Communities can establish their own taxes.6 

The only limits placed on this power by the Constitution are that the Communities cannot 

tax assets located outside their territory, and cannot impose taxes that hinder the free circulation of 

goods and services. Nevertheless, in 1980 the Organic Law of Autonomous Community Funding 

tightened these limits by stipulating that Autonomous Communities cannot tax assets or activities 

that are taxed by the state.7 

Every year, the central government estimates the change in gross domestic product (GDP) 

over the next three years, and the central parliament approves the corresponding spending limit.8 

 

3. The principles of federalism  
 

The federal principle is based on a combination of self-rule and compromise.9 

The provinces, as administrative units, were created in Spain in 1833, following the french 

model.  

The 1978 Constitution avoids any federal/unitary classification in favor of ambiguity.10 

Article 2 states, “The Constitution is based on the indissoluble unity of the Spanish Nation, 

the common and indivisible country of all Spaniards; it recognizes and guarantees the right to 

autonomy of the nationalities and regions of which it is composed, and solidarity amongst them 

all.” The Constitution then frames a three-tiered system. Article 137 allows for the organization of 

the country into “municipalities, provinces, and any autonomous communities.”  

The route to autonomy was made faster for the historic territories (based on their Second 

Republic statutes and plebiscites) of Catalonia, the Basque Country and Galicia.11 

                                                           
4 Idem, p 71. 
5 Idem, p 72. 
6 Idem, p 73. 
7 Ibidem. 
8 Idem, p 76. 
9 Moreno, L., Ethnoterritorial Concurrence and Imperfect Federalism in Spain, Instituto de Estudios Sociales Avanzados (CSIC) 

Working Paper 93-10, 1993, p. 10. 
10 Agranoff, R., Federal Asymmetry and Intergovernmental Relations in Spain, Asymmetry Series, 2005, 17, IIGR, Queen’s 

University, p. 3. 
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These three territories and Andalucia (through a special constitutional route) did accede to 

AC status very quickly, whereas the other territories took a slower and somewhat different route to 

autonomy.  

Spain’s fifty provinces are currently divided into seventeen ACs, all of which achieved 

autonomy by 1983. Some incorporate a large number of provinces, e.g. nine (Castilla y Leon) and 

eight (Andalucia), whereas seven ACs are based on single provinces.12 

The four faster route ACs have received greater power transfers and at much earlier stages, 

and in some cases the slower route communities did not receive certain powers until over twenty 

years after the other four communities. Some powers that are essentially central, such as regional 

police, are only exercised in the historic communities.  

Distinctive status extends another step through the constitutional recognition of six co-

official languages, Castilian, official in all parts of Spain, Catalan, Eskaudi (Basque language), 

Galician, Valencian, and Majorcan.  

The government of Catalonia has maintained much greater regulatory and operational 

control over its financial institutions, and devotes the funds to economic development. They also 

possess unique shared legislative controls over banking operations.  

Catalan and Galician legal codes are different from those of other communities, particularly 

in regard to civil or private law, family legislation, land tenure and land inheritance.  

Another difference is the role played by the Basques and Catalans in foreign affairs.13 

Although foreign policy is an exclusive central competency, both have made extraordinary 

international moves based on their identity as “nations.”  

Decisions or sentencias of the Constitutional Tribunal (TC) have not only controlled the 

actions of some ACs (the overwhelming challenges have involved Basque and Catalan AC issues), 

but have upheld the right of the central government to intervene in matters of constitutional 

integrity, fundamental rights, and in matters of the national interest.  

The Tribunal has interpreted AC powers as including the “right to make the final decision” 

regarding its competencies but has upheld the central government’s role in basic legislation, in 

matters of fundamental personal rights and in matters of national interest.  

In these respects, it has overturned a a Basque language law requiring that all new civil 

servants to know and use basque language, and upheld the right of the central government to 

become involved in tourism. The latter is an exclusive AC competency, but because of its 

connection to the country’s economy, the TC upheld the central government role. 

The central government’s role as the negotiator and final arbiter with the EU has to a degree 

eroded some AC competencies, by bringing all of them back through Madrid’s “final decision” role 

within the EU, where negotiations are country by country.  

This has affected agriculture, fishing and fisheries, industrial policy, environment, regional 

planning, transport, culture, and energy policy. 

Law making process in Spain is related with the role played by the upper chamber.14 

The 1978 constitution established the Senate in a chamber of territorial representation with a 

double electoral system; 208 members are based on the provinces and 51 are based on the 

Comunidades Autónomas. On the one hand, provincial senators are directly elected by the 

population. There are four senators per province, three for the larger islands and two for the smaller 

islands. On the other hand the assembly of each AC appoints at least one senator up to a limit of one 

senator per million of inhabitant in the region. The result is that designed senators range between 

one of La Rioja or Navarre to eight appointed by Andalusia. Ceuta and Melilla each had two 

directly elected senators since 1995. Those senators are bargained depending on the majorities in 

the regional assembly, so it can be that are senators from different parties are appointed to represent 
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the region. The inclusion of both electoral systems mix the criteria of “one person, one vote” and 

“one region, one vote”, despite it is nearer to the first idea.15 

The Senate has some reserved powers over constitutional appointments. In terms of 

legislative powers, the Senate has to participate in the law-making process. Nevertheless, in case of 

disagreement between the Senate and the Congress, the first one can be overridden a majority in the 

lower house. Therefore, it is a clear case of asymmetric bicameralism.16 

 

4. Conclusions 

 

In the matter of spanish federalism, we can fiind some directions of future evolutions. 

Firstly, to create a federal culture where the main target is to prepare civil society to assume 

the values of federalism connected to stability and unity.  

The political parties communicate these ideas to the citizen in order to build a culture linked 

to federal ideas.  

It is important for that federal proposal that a federal culture would be able to gain the same 

support that, currently, nationalist culture enjoys. It is crucial to emphasize the importance of limits. 

The essence of federalism -unity and self-government- is not compatible with secession.  

Secondly, a specification of the main characteristics and the main sceneries of the federal 

evolution in Spain where an advanced Spanish federal map would be focused on asymmetry, a 

union of a functional federalism and nationalist federalism,  

Thirdly, transforming that proposal to a legal challenge, especially at the constitutional level.  
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Collective bargaining is defined in art. 1 of the Law no. 62/2011 of the social dialogue as the negotiation 

between the employer or employers' organization and trade union organization or the representatives of the employees, 

as the case, which regulates the working relations between the two parties, as well as any other agreements on issues of 

common interest. Collective bargaining is therefore possible in both the private and the budgetary sectors, but due to 

the restrictions set by the law, collective bargaining in the budgetary sector is more restrictive. In the present study, we 

will analyze the aspects that characterize the collective bargaining within civil servants, especially by highlighting the 

issues that can be found on the collective bargaining list between civil servants and the state institutions and 

authorities. 
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1. Introductory aspects  

 

Collective bargaining is possible within the public service as the Law no. 188/1999 on the 

statute of civil servants stipulates for the first time2. 

Other relevant legislative instruments applicable to collective bargaining are Government 

Decision (G.D.) no. 833/2007 on the rules of organization and functioning of the joint committees 

and the conclusion of collective agreements3 and the Law no. 161/2003 on certain measures for the 

provision of transparency in the exercise of public dignities, public services and the business 

environment, the corruption prevention and sanctioning4. 

The legal provisions relating to the public service were regulated in a rigid manner before 

1989, since the state apparatus, as the civil servants were generically referred to, did not enjoy of 

any regulations in terms of collective bargaining. 

The Law no. 188/1999 provides also the possibility of collective bargaining for civil 

servants as a premiere in this field. 

The law mentioned above dedicates a single article (72) to collective bargaining and the 

conclusion of collective labour agreements. 

The legal status of civil servants acquires this way a dihotomic nature as it is circumscribed 

to legal provisions on one hand, and on the other hand it is the result of collective bargaining 

materialized into collective agreements concluded under the law. 

 

2. Collective bargaining for civil servants5 

 

A. As for the obligativity of collective bargaining in the budgetary sector, article 23 of G.D. 

no. 833/2007 stipulates that the bargaining of the collective agreement is mandatory when it is 

expressly requested by either of the two signatory parties within 30 days since the date of approval 

of the budget of the public authority or institution. If the representatives of civil servants or the head 

of public authority or institution does not request the launching of procedures afferent to the 
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conclusion of the collective agreement within this period, it is considered that the right of 

conclusion thereof for the next year has been waived. 

Mention must be made of the fact that the legislator did not impose the obligation of 

collective bargaining like in the case of employees for the units having at least 21 employees, social 

partners’ express request activating the obligation of collective bargaining. 

The result of collective bargaining for civil servants is represented by the collective 

agreement. 

From the semantic viewpoint, the concepts of agreement and contract are synonymous, thus 

the dissimilarities between collective labour agreements and agreements reside in the content 

thereof, the collective agreements having a narrower area of bargaining. 

The appointment of representatives for the bargaining and conclusion of the collective 

agreement is made by the representative trade union of civil servants within the public authority and 

institution or by the majority vote of the civil servants of such public authority or institution, if the 

trade union is not representative or civil servants are not organized in a trade union. 

If there is not any representative trade union at the level of the public authority or institution, 

the civil servants shall elect their representatives by secret vote. 

The legislator has expressly consecrated the principle of freedom of bargaining and 

conclusion of the collective labour agreements. 

An important role in the collective bargaining is played by the joint committee having the 

following attributions in the field of collective bargaining, under article 13(1) from G.D. no. 

833/2007: 

- they take part with advisory role in the negotiation of collective agreements between the 

public authority or institution and the representative trade unions of civil servants or their 

representatives and elaborate the draft of the collective agreement; 

- they permanently monitor the implementation of the collective agreements concluded 

between the public authority or institution and the representative trade unions or the representatives 

of the civil servants;  

- they draw up quarterly reports on the observance of the agreements concluded under the 

law that they send to the management of the public authority or institution and to the management 

of the representative trade unions of civil servants or to the civil servants’ representatives; 

Pursuant to article 26 from G.D. no. 833/2007, collective agreements are concluded after the 

approval of the budget of the public authority or institution for a limited time period usually 

corresponding to the fiscal year. By way of exception, the collective agreements may be concluded 

for limited periods longer than one year subject to the justification of the need and opportunity to 

exceed the period afferent to the respective fiscal year. 

When negotiating collective labour agreements, the parties are in a relation of legal equality 

just like in case of collective bargaining for employees. 

Collective bargaining in the budget sector may have the following objects:  

a) creation and use of funds for the improvement of conditions at the workplace;  

b) occupational health and safety;  

c) the daily working hours;  

d) professional development;  

e) other measures than the ones provided under the law relating to the protection of the 

persons elected in the management bodies of trade union organizations or appointed as 

representatives of civil servants. 

As for the content of collective agreements we mention that the main aspect discriminating 

the legal status thereof from the status of collective agreements is the narrow area of bargaining, 

since social partners have the possibility to negotiate only aspects established under the law. 

The main disadvantage in terms of negotiation is that they cannot negotiate additional 

increments or wages increases since the quantum thereof is established under the law. 

By way of exception, when the legislator regulated the wages of civil servants between 

maximum and minimum limits, the collective bargaining is possible only between these limits. 
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Social partners cannot negotiate contrary provisions or rights and obligations below the 

minimum level established by legislative instruments. The clauses of collective agreements cannot 

exceed or establish, as the case may be, the limitation of rights and obligations regulated under the 

law or rights and obligations additional to those regulated under the law in the unfolding of work 

relationships, pursuant to article art. 25 from G.D. no. 833/2007, this aspect being common to the 

legal status of collective bargaining carried out under the work legislation. 

B. As for the content of collective bargaining and implicitly of collective labour agreements, 

certain provisions in terms of collective dismissal have been recently introduced in a collective 

labour agreement concluded by a group of units within the Ministry of Internal Affairs6, in the 

context in which the Labour code stipulates that the relevant provisions shall not also apply to the 

employees of the public institutions and authorities. 

As we have presented our opinion above regarding this issue7, social partners acted correctly 

by inserting the provisions in terms of collective dismissal in the collective labour agreement 

because the legislator does not establish any interdiction in this respect, but only limits the 

applicability of the code provisions to the employees from the public institutions or authorities.  

The social partners from public institutions or authorities may take over the legal provisions 

for collective bargaining in order to include them in the collective labour agreement. 

Moreover, social partners, including public institutions or authorities, should constantly 

include provisions in terms of collective dismissal on the agenda of collective bargaining. 

These arguments may be taken over mutatis mutandis in case of collective agreements as 

well, if we take into account the aspects mentioned above, and civil servants may include provisions 

regarding collective dismissal8 in the collective agreements concluded with the public institutions or 

authorities. 

C. As for collective bargaining, the Law no. 62/2011 has regulated the possibility for social 

partners to conclude other agreements, conventions and understandings as well; therefore, article 

153 from the law mentioned above stipulates as follows: According to the principle of mutual 

recognition, any legally set up trade union organization may conclude any types of agreements, 

conventions or understandings, in written form, with any employer or employers’ organization 

which represent parties’ law and whose provisions shall apply only to the members of the signatory 

organizations. 

Without insisting on the legal status of these agreements, conventions or understandings, we 

wonder whether this article is also valid for the civil servants. Can civil servants conclude 

agreements, conventions or understandings under article 153 from the Law on social dialogue? 

We think that the principle of freedom in negotiation and of mutual recognition is also 

applicable to civil servants; therefore they too may negotiate agreements, conventions or 

understandings under article 153 from the Law 62/20119. 

Furthermore, the legislator does not limit the conclusion of these conventions only to 

employees in the context in which the Law on social dialogue addresses both to employees and civil 

servants. 

 

3. Conclusions 

 

Collective bargaining is possible for civil servants as well, in compliance with the regime 

specific to the public service. 

The legislator has imperatively established the field of collective bargaining and the parties 

must relate themselves to the applicable legal provisions. 

                                                           
6 Registered at the Ministry of Labour and Social Justice under no. 11 of January 15, 2015, published in the Official Journal, Part V, 
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7 A. G. Uluitu, R. S. Pătru, Observații și comantarii cu privire la Contractul colectiv de muncă încheiat la nivel de grup de unități din 
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8 Ibidem, p. 38. 
9 See R. Ș. Pătru, Contractele și acordurile colective de muncă, op. cit., p. 267, 268. 
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Social partners may negotiate aspects relating to occupational health and safety, professional 

training, working hours or even aspects regarding emoluments but only if the law stipulates such 

emoluments between minimum and maximum thresholds. 

Against the background of the current regulation of collective bargaining for civil servants 

and collective labour agreements, we think that the separate regulation of these aspects should be 

given up de lege ferenda and for reasons of legislative technique they should be inserted in the 

content of the Law no. 188/1999 on the statute of public servants10. 

Another important aspect is the provision of some flexibility of regulation in terms of the 

applicability of collective labour agreements; therefore, the legislator should institute more levels to 

which collective labour agreements apply, similarly to the conclusion of collective labour 

agreements. 

This provision would favour civil servants by ensuring the applicability of collective 

agreements to more recipients.  
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Abstract 

The views expressed through the media institutions in order to draw an alarm signal on the draft Law on 

Vaccination, draw attention to contravention sanctions without enforcing the term "medical negligence" and without 

corroborating the definition here of the Law no. 272/2004 on the protection and promotion of the rights of the child (r) 

respectively with the consequences expressly provided in the methodology approved by the Government Decision no. 

49/2011. In fact, medical neglect listed as part of the category of forms of violence that can be exerted on the child is 

alongside possible violation of child rights, criteria that can repercussions across the family, obviously under the 

condition of proving the potential causal link with the form of violence. This article seeks to raise awareness of the 

consequences of legal liability for parents when expressing the refusal to carry out compulsory vaccinations, how 

vaccinations can really affect their rights, and ultimately cause undesirable effects in the child's life, but also to discuss 

which is based on the existing case-law of the European Court of Human Rights, focusing on the recognition of the 

obligation of the medical act of vaccination as an interference with the right to respect for private life, and especially 

on the condition of proving necessary, appropriate and proportionate of the compulsory vaccination decision. 
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1. "Medical negligence" - introductory analysis from the point of view of the right to 

individual health and the right to collective health. 

 

In the form adopted by the Senate of the draft law on the vaccination of persons in Romania, 

we identify the phrase "medical neglect" which, although in a first phase leads us to the 

involvement of the accountability of the medical staff, we identify it as a manifestation of a 

repeated refusal from the parent or legal representative, to take steps to administer the child of the 

mandatory vaccine antigens. 

Specifically, we find out from this project that "medical neglect" leads to parental 

contravention and criminal liability at a time after informing him about unwanted post-vaccine 

adverse reactions, but undesirable reactions that have existed and can still occur with the vaccine, 

the mode of delivery of the medical act of vaccination, or certain particularities of the vaccinated 

person, which probably did not have to be identified. 

In other words, on the simplest logic concluding, the parent is constrained to choose the 

vaccination, assuming the risk of adverse consequences on the child's life, in the context of a causal 

relationship that does not actually involve him. The fact that some believe that the parent must 

understand and accept as a single answer the compensatory measures offered by the state in case of 

long-lasting adverse effects is far from representing the rule, just as the moment of proving a causal 

relationship does not represent the point final. 

Corroborating the obligation of the County Commission for Vaccination to notify the 

General Directorate for Social Assistance and Child Protection, with the legislation regulating the 

attributions of this public institution, we find the parent in front of new challenges that could affect 

and endanger the development of the family relationship, relationship with the child. So we follow, 

consequences that can affect psychologically. And why? It is a natural question, as the 

consequences of the adverse effects of vaccination are reflected in more and more burdensome and 

lasting cases than those of the non-vaccinating decision. Practically we come to ask ourselves, 
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under what conditions are there greater chances of endangering the life, physical development, 

social integration, bodily integrity and even psychological integrity of the child? Are not we in the 

face of physical, emotional and psychological abuse of the family unmotivated, as long as there is 

no urgency to secure the right to collective health? 

It is understandable and accepted that the right to individual health is recognized and 

promoted and can benefit from it as long as it does not affect the right to collective health and the 

latter requires preventive measures. But these preventive measures must be dealt with in a way that 

is limited to the scope of the aim pursued and does not cause the attainment of individual rights that 

can in turn produce physical, social and psychological consequences. The population needs to be 

informed of the ways of vaccination prevention by informing the epidemiological situation in a 

territorial context and the need to impose an emergency regime for certain population groups for the 

whole population or not at all. The fact that some states in the European Union, such as the United 

Kingdom, Germany, Austria or Switzerland have established that vaccination is an optional medical 

act, does not mean a lack of concern, but rather a focus on studies, checks and ongoing research on 

the epidemiological situation at the territorial level, a systematic and continuous collection of data 

on the health status of the population on the basis of which the public health priorities are identified 

and concludes with the idea of establishing or not of special measures. 

This role, but also the institutions to which it belongs, is regulated at national level3, the 

main functions of public health assistance for epidemiological surveillance, epidemiological field 

investigations, prevention and control of epidemics or the establishment of epidemiological alert 

status. National and regional centers are responsible for monitoring the health status of the 

population and identifying community health problems, have special measures for patients or 

contacts with communicable diseases, can request measures to limit the circulation of people. 

 

2. "Medical negligence" - analysis in the light of the draft Law on the vaccination of 

persons in Romania and in conjunction with the regulations in force 

 

2.1. The corroboration of the draft normative act with the legislation in force 

 

As a result of the corroboration of the draft normative act with the legislation in force, we 

note the following stages: 

1. The parent / legal representative, who is entrusted with the responsibility of presenting the 

child to the vaccination at the time of enrollment in a community4, must submit a certificate stating 

that the vaccinations have been made / not performed; 

2. If the vaccine history does not exist or is incomplete, within one year, the parent / legal 

representative must prove that the vaccination scheme has been completed in accordance with the 

vaccination schedule to be issued by the County Vaccination Commission; 

3. In case the parent fails to report to the legal representative of the community the timetable 

for recovery, the latter has the obligation to notify the County Vaccination Commission no later 

than 30 days from the date of the child's arrival in the community; 

4. The County Vaccination Commission records the unvaccinated child, asks parents to go 

to counseling until accepting the recovery plan every three months, informs the family doctor about 

the measures taken against the persons on their list and informs the state inspection in order to find 

contraventions and to apply contravention sanctions. 

5. If, within one year from the date of entry into the community, the recovery timetable has 

not been respected by overlapping with the vaccination scheme, the county vaccination commission 

must notify the county school inspectorate. 

                                                           
3 Law no. 95/2006 on Health Reform (r) - Title I: Public Health. 
4 "A group of children who, as the case may be, attend the courses of a state, private or confessional educational institution in 

Romania, inclusive of a special education institution, as well as any social assistance institution." 
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6. The County Vaccination Commission shall notify the competent public authorities 

including any facts that may be considered as falling within the criminal sphere and submit a 

written request to the Directorate General for Social Assistance and Child Protection either with 

reference to a suspicion of medical negligence or a case of violation of the child's right to health by 

his / her parent / legal representative; 

7. The General Directorate for Social Assistance and Child Protection, within the meaning 

of the legislation specific to the object of activity, taking into account the provisions of the 

Methodology on prevention and intervention in a multidisciplinary and networked network in cases 

of violence against children and domestic violence, perceiving medical neglect according to the 

definition, namely "absence of necessary care, omission of vaccinations and control visits, non-

application of treatments prescribed by a physician, not presenting to recovery programs", finds a 

form of deprivation / neglect violence on the child. 

8. The multidisciplinary team's formulation of a diagnosis of the form of violence against 

the child, the actual needs of the child as well as the outline of the specialists' point of view and 

whether or not intervention for the child is a priority; 

9. Instituting a special protection measure with respect to the child to whom the neglect has 

been established; the degree of placement or placement in emergency situations is determined by 

the court at the request of the Directorate General for Social Assistance and Child Protection in the 

case of the neglected child5; 

10. The child's parents are required to take all measures to facilitate the physical, 

psychological and social reintegration of the child who has been the victim of any form of 

negligence; 

 

2.2. Considerations on the correspondence between medical negligence as a form of 

violence against the child and the Criminal Code 

 

Incapacity or refusal to place the necessary care for the development of the minor on the 

physical, mental and mental health line, the serious danger to the whole body, in relation to the 

existence of a continuity action (action/inaction), the characteristics and gravity of the deed 

violence, the result of cumulative effects implies civil, contraventional or criminal liability. 

In the Government Decision no. 49/2011 for the approval of the Framework Methodology 

on prevention and intervention in a multidisciplinary and networked team in cases of violence 

against children and domestic violence, the correspondence between forms of violence against the 

child on the one hand and the Criminal Code and other laws, on the other hand. Concerning the 

forms of neglect, we have correlated with certain offenses, such as the ill-treatment of the minor 

(Article 197 Penal Code) or the danger of a person unable to take care (Article 314 of the Old 

Criminal Code ). 

The offense of maltreatment of the minor consists in "Punishing in serious danger, through 

measures or treatments of any kind, the physical, intellectual or moral development of the minor by 

parents or by any person in charge of the minor is punished by imprisonment from 3 to 7 years and 

the ban on the exercise of certain rights"6. Such a definition directs us towards the need to 

understand, by reference to the description of medical neglect, which are actually the facts that fall 

into the field of ill-treatment. We have described in the draft Law on Vaccination "the manifestation 

of a repeated refusal by the parent", and in Law no. 272/2004 on the protection and promotion of 

children's rights "the absence of necessary care, the omission of vaccinations and control visits, the 

non-application of the treatments", so the inactions perceived by the institutions empowered as 

deprivation of the minor's rights. The continuity fund following the repeated procedures of parental 

                                                           
5 Law no. 272/2004 on the protection and promotion of the rights of the child (r): "Art. 60 - The special protection measures 

established by the present law benefit from: c) the child abused or neglected". 
6 Penal Code - Law no. 286/2009 adopted on 25 June 2009, pursuant to the provisions of art. 114 par. (3) of the Romanian 

Constitution, republished, as a result of the Government's commitment to the Chamber of Deputies and the Senate, in a joint sitting 

dated June 22, 2009, published in the Official Gazette no. 510 dated July 24, 2009. 
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information and counseling demonstrates the intentional nature of these inactions expressed 

precisely for this purpose, and the existence of a future legal obligation to act alongside the possible 

creation or facilitation of a state of danger for the protected social value places us in front of a 

comisic crime through omission. 

However, we are in the presence of a crime only to the extent that the state of danger is 

produced, which in the case of parental refusal does not exist at the moment of manifestation, and a 

deterioration of the child's health over time presupposes a causal relationship between the harmful 

consequences for the development physical integrity or, where appropriate, the health of the minor 

concerned and the decision taken at a particular moment. On the other hand, in view of the 

undesirable adverse effect resulting from the administration of the vaccine, the deterioration of the 

state of health reflected by hospitalization, the installation of a disability or the death of the child 

occurs urgently, so that the causal relationship is much faster and easier to prove. However, forensic 

certificates will also be required to identify a relationship of possible causality between the reported 

situation and the diagnoses found. 

 

3. Are the limits imposed on the exercise of parental rights - according to ECHR 

jurisprudence, interference or not in the exercise of the right to privacy? 

 

The task of raising and educating the child implies a great responsibility, as the obligation 

not to harm the health of the minor or the stability of his / her family life implies a certain conduct 

imposed on any natural or legal person and all in one way or another mistakenly managed may 

harm the child's right to be protected, the superior interest, the special protection and assistance 

regime conferred by the Constitution in the exercise of his or her rights. 

Of particular importance, which must be taken into account and which should be initiated, is 

that in the case of compulsory vaccinations, both competent institutions and parents or legal 

representatives, aim at defending the child's health and development, the well-being of the child and 

avoiding a possible deterioration of the condition its health, the child's abilities. It is equally true 

that the competent institutions also aim at preventing and limiting the spread of communicable 

diseases. 

By reading Article 8 of the European Convention on Human Rights, we see a balance 

between the individual interest reflected by the right to respect for his private and family life and 

the collective interest, since it is not acceptable to interfere with a public authority in the exercise of 

the individual interest " is provided by the law and constitutes, in a democratic society, a necessary 

measure for national security, public security, the country's economic well-being, the defense of 

order and the prevention of criminal deeds, the protection of health, morals, rights and freedoms of 

others. " 

This is precisely why this is the chance and considers it opportune to shape the law on 

compulsory vaccination in a manner that provides for a dividing line between "mandatory" and 

"necessity", and finally setting limits to interference in the exercise of rights parenting and setting 

the exact moment and the conditions under which it can be triggered. 

Concerning compulsory vaccination and the assessment of the imposition of this medical act 

as an interference with the right to respect for private life, provided by art. 8 of the Convention, the 

European Court of Human Rights already has a practice because it has been heard in several cases, 

including: Aleksandra Skerlevska v. Republic of Macedonia7, Solomakhin v. Ukraine - application 

no. 24429/03 and Carlo Boffa and Others c. San Marino, application no. 26536/95. 

The subject of the application in the case of Aleksandra Skerlevska v. Republic of 

Macedonia concerned the infringement proceedings, in which the Court of First Instance of Bitola 

condemned the applicant for refusing to allow her newborn to be vaccinated, relying inter alia on 

unjustified interference with parental rights and her freedom of conscience and religious belief. The 

                                                           
7 Section I, ECHR - Application no. 54372/15 - filed on 26 October 2015 and communicated on 12 June 2017 – Aleksandra 

Skerlevska v Republic of Macedonia. 
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European Court of Human Rights has concluded that such an interference with parental rights may 

be permitted only under the condition of domestic law and under the condition of proving that it is 

necessary, proportionate and proportionate in a democratic society and that the aim pursued must 

have been legitimate. It is therefore recognized that compulsory vaccination is indeed a medical act 

/ involuntary medical treatment which is an interference with the right to respect for private life but 

which is admitted once provided for by law, and only if the proportionality of the measure implies 

that before vaccination, doctors have taken all care to ensure that the vaccine is not harmful to the 

child's health. 

In situations where the petitioners claim health damage by administering the vaccine, the 

burden of proof always lies with them. Thus, in the case of Solomakhin v. Ukraine, with reference 

to the evidence administered by the applicant, the Court held that he had not shown that vaccination 

would have affected his health. The challenge was to administer a diphtheria vaccine and the Court 

found that the interference could be motivated by public health considerations and the need to 

control the spread of infectious diseases. He acknowledged the act of vaccination itself as an 

interference with the applicant's private life but found that such an interference as long as it is 

provided by domestic law and has a legitimate aim, namely the protection of public health, is 

accepted. 

In the case of Carlo Boffa and Others v. San Marino8, the proportionality to the aim pursued 

was questioned, bearing in mind that the national authorities enjoy a margin of discretion, which 

also depends on the appropriateness of the intervention, and a large-scale vaccination campaign 

obliges individuals to put the general interest in the health of others, above personal interest, as long 

as their own life is not in danger. It has also been reiterated that the notion of necessity implies an 

interference based on a stringent social need, especially in proportion to the legitimate aim 

pursued9. 

It should be noted that in all these cases the applicants have pointed out that the risk of death 

from vaccines or undesirable side effects is high and they have pleaded breach of Article 2 of the 

Convention and that it is impossible for parents to freely choose to vaccinate themselves children 

are an unjustified interference with freedom of thought and conscience, with personal beliefs. In 

parallel, the Court has always taken the necessary steps to establish the direct relationship between 

the applicant and the damage he considers to have been suffered as a result of the alleged violation 

in order to claim that they are victims of non-compliance with the provisions of the Convention but 

also with the evidence they administer. And let's not forget, as we have shown above, that the 

burden of proof lies with the patients, parents / legal representatives, who have to prove that the 

vaccination would have affected their child's health. 

Parents document, read, and go so armed at informal meetings with family doctors that they 

will identify many situations in which the latter will not have the satisfactory answer, or even more, 

can not guarantee and express what they are, and really wants the parent, certainly starting with the 

quality of the vaccine, continuing to ensure that transport is carried out under perfect protective 

conditions and finalizing with an outstanding medical analysis and workmanship. In the 

documentation for this material we identified a well-documented article on the ActiveNews10 site, 

which includes an extract from a monograph titled "Vaccines and Immunity" signed by Professor 

Dr. Yehuda Shoenfeld of the Hebrew University "Tel Hashomer "In Israel, which lists autoimmune 

                                                           
8 on 11 February 1993, the General Medical Institute of Saint-Marino established the vaccination program against hepatitis B, the 

vaccination being regulated as compulsory. 
9https://hudoc.echr.coe.int/eng#{"documentcollectionid2":["GRANDCHAMBER","CHAMBER"]}; https://hudoc.echr.coe.int/eng#{ 

"itemid":["001-29194"]}; consulted on. 15.03.2018. 
10 The document is available online at: https://www.activenews.ro/stiri/Legea-vaccinarii-obligatorii-Legislatia-nationala-si-internatio 

nala-care-interzice-obligativitatea-unui-act-medical-asupra-unei-persoane-Care-sunt-bolile-autoimune-induse-de-vaccinuri-146209 - 

Ştefania Branduşă, Binding vaccination law: National and international legislation prohibiting the obligation of a medical act on a 

person. What are Autoimmune Diseases Induced by Vaccines, consulted on. 15.03.2018. 
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diseases induced by vaccines. I can only say that it was not at all a problem imagining the reaction 

of parents directly interested in this time. 

 

4. Conclusions 

 

We assume that the starting point in drafting the draft law on the vaccination of persons in 

Romania had to take into account the motivations contained in the existing jurisprudence of the 

European Court of Human Rights, with emphasis on the recognition of the compulsory medical act 

of vaccination as an interference with the right to respect private life but especially on the condition 

that the compulsory vaccination decision is necessary, appropriate and proportionate. The notion of 

necessity implies an interference based on a need that proves to be stringent, which can only 

intervene in cases determined on the basis of studies, verifications and permanent researches of the 

epidemiological situation at the territorial level, the identification of community health problems 

what would justify the need to impose an emergency regime for certain population groups, for all or 

not at all. Neither should the statistics of cases of adverse reactions, the onset of autoimmune 

diseases or deaths be neglected, and in this context should have prevailed the special protection and 

assistance regime granted to all children by the fundamental law through the Romanian 

Constitution. In parallel, the methodology for multidisciplinary and networking prevention and 

intervention in medical negligence should be modified and adapted accordingly. 
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The basic purpose of the present scientific research is the critical analysis of lawmaking updates concerning 

material object of the criminal offences sanctioned by articles 1991-1994 of the Criminal code of the Republic of 
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1. The introductory section 

 

The problem investigated in this scientific study is the juridical-criminal analysis of the 

material object of the crimes stipulated in art.1991-1994 of Criminal Code of the Republic of 

Moldova. 

This research raises some sensitive aspects of the criminal-law norms contained in art.1991-

1994 of the Penal Code and identifies legislative deficiencies and gaps. Although some legislative 

steps have been taken, the novels of the Criminal Law of the Republic of Moldova in the field of 

legal protection of cultural heritage have caused some controversies in the science of criminal law. 

In this sense, we sought to clarify the approaches through our own vision. 

In order to obtain valid results, we have addressed the existing doctrine in the field, 

especially we have capitalized the works of the reputed authors who meticulously treat the legal 

aspects of safeguarding and protecting the cultural heritage (S. Brînza, V. Stati, A. Calugariţă) I 

have examined some legislative acts in the Republic of Moldova, as well as some international acts 

in the circumscribed legal perimeter. 

The actual research was based on clarifying and identifying the concept of cultural heritage 

both in national and international law; clarity has been made in defining the concept of natural 

heritage and archaeological patrimony; it has been demonstrated that "the cultural heritage built" 

does not coincide, from the semantic point of view, with the "the real estate cultural heritage"; it has 

been noticed that the Moldovan legislator uses the term "archaeological potential", which is a 

process that lasts until the completion of the archaeological research and the appropriate measures 

of protection and valorization of the archaeological discoveries. The author identifies the lack of 

regulation and independent legal protection of areas of cultural and indigenous importance 

(vernacular areas) and notes that the lack of the elaborated direction of identifying and 

safeguarding the vernacular areas in the inevitable national legislation of the Republic of Moldova 

will lead to major negative consequences for the patrimony culture of the state. Therefore, I have 

intervened with certain proposals de lege ferenda. 

 

                                                 
1 Aurel Octavian Pasat – „Bogdan Petriceicu Hasdeu” State University, Republic of Moldova, Customs Inspector, B.V.F. Galati-

Giurgiulesti, octavian_passat@yahoo.com. 
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2. Novels of the criminal law on the legal protection of cultural heritage 

 

In the light of the amendments introduced by the Law of the Republic of Moldova No. 207 

of 29 July 2016 (in force as of 07.11.2016)2, Chapter VI of the Special Part of the Penal Code of the 

Republic of Moldova was completed with five articles on the legal and criminal protection of 

cultural heritage. 

Analyzing in a meticulous manner this group of new articles in the Criminal Law of the 

Republic of Moldova, we noted that the reference to the cultural patrimony, in terms of the material 

object, can be found in the following articles of the Criminal Code: 

      1. Art.1991 CP RM (Damage or destruction of cultural heritage assets): Material object - cultural 

heritage assets. 

      2. Art.1992 CP RM (Making unauthorized works in archaeological sites or areas with 

archaeological potential): Material object - soil in archaeological sites, soil in areas with 

archaeological potential. 

      3. Art.1993 CP RM (Preservation or illegal keeping of movable archeological assets): Material 

object: 

a) mobile archaeological assets; 

b) movable archeological assets, including treasures discovered by accident; 

c) movable archeological assets, including treasures, discovered in land-use works; 

d) movable archeological assets, including treasures, discovered in interventions by means 

of metal detectors or other remote sensing devices. 

       4. Art.1994 CP RM (Unauthorized Marketing of Movable Archaeological Goods and Classified 

Movable Cultural Goods) Material object - mobile archaeological goods, classified movable 

cultural goods. 

We will analyze them successively. 

Cultural heritage assets are the material object of the crimes stipulated in art.1991 CP RM. In 

our opinion, the good of cultural heritage as a material object of this crime is both mobile and 

immobile. 

In this respect, we agree with the statement made by the author S.Brînza and V.Stati, 

according to which the goods belonging to the immovable cultural heritage can not represent the 

material object of the offenses provided in paragraph (21) art. 186, paragraph (21) art.187, paragraph 

(21) art.188, paragraph (21) art.190 and paragraph (22) art.191 CP RM. Instead, they may be the 

material object of the offenses specified in art. 1991 CP RM. For retaining to qualification of the 

paragraph (21) art.186, paragraph (21) art.187, paragraph (21) art.188, paragraph (21) art.190 or 

paragraph (22) art.191 CP RM, not compulsory that the purpose of eviction should occur to the 

perpetrator until his entry into the archaeological sites or areas with archaeological potential3. 

Thus, we will try to formulate the notion of cultural heritage. According to the Romanian 

Language Explanatory Dictionary, the patrimony is: 

- all rights and obligations of economic value, as well as the material goods to which these 

rights relate, belonging to a person (physical or legal); 

- all property belonging to the community and administered by state bodies; good public. 

Spiritual goods belonging to the whole people (transmitted from ancestors); cultural heritage; 

spiritual, cultural goods, etc. which belong to the whole mankind. 

 

3. Approach to international law 

 

At international level, the cultural heritage brings together "the whole corpus of material signs 

- both artistic and symbolic - transmitted from the past to each culture and, therefore, to all 

humanity. As a constituent part of the affirmation and enrichment of cultural identities, as well as an 

                                                 
2 Official Gazette of the Republic of Moldova, 2016, no. 369-378. 
3 Brînza S., Stati V. Protecția penală a patrimoniului cultural din perspective amendamentelor operate prin Legea nr.75/2016, 

„Studia Universitatis Moldaviae”, 2016, no. 3(93), Social Sciences Series, p.12-25. 
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inheritance belonging to the whole of humanity, the cultural patrimony gives each place specific 

characteristics and is the depository of human experience"4. 

In this respect, a comprehensive response is provided by the UN Convention on the Protection 

of the World Cultural and Natural Heritage of 23.11.19725. Therefore, in the spirit of Article 1 of 

the UN Convention on the Protection of the World Cultural and Natural Heritage of 23.11.19726, 

they are considered as cultural patrimony: 

- monuments: architectural, sculptural or monumental works of art, elements or structures of 

archaeological character, inscriptions, grottos and groups of elements of exceptional universal value 

from a historical, artistic or scientific point of view; 

- assemblies: isolated or grouped building groups, which, due to their architecture, unity and 

landscape integration, have an exceptional universal historical, artistic or scientific value; 

- sites: human works or works resulting from the combined actions of man and nature, as well 

as areas including archaeological sites of exceptional universal value from a historical, aesthetic, 

ethnological or anthropological point of view. 

In accordance with Article 2 of the UN Convention on the Protection of the World Cultural 

and Natural Heritage of 23.11.19727, it is considered as a natural heritage: 

- natural monuments constituted by physical and biological formations or by groups of such 

formations which have an exceptional value aesthetically or scientifically; 

- geological and physiographic formations and strictly delimited areas, constituting the habitat 

of threatened animal and plant species, which are of exceptional universal value in terms of science 

or conservation; 

- natural sites or strictly defined natural areas, which are of exceptional scientific value, 

conservation or natural beauty. 

Cultural heritage is an ensemble of inherited resources from the past, which people regard, 

irrespective of property ownership, as a reflection and expression of their evolving values, beliefs, 

knowledge and traditions8. Romanian author Cr. Georgescu points out: "Cultural heritage is more 

than what our forerunners left us. It is both the history of buildings, artifacts and sites, and a source 

that can be capitalized, including economically, to be left to the descendants"9. So, we have 

determined the semantic expression of the "cultural heritage" as well as its definition in the 

international acts in force. 

In a different way, we will specify that, at national level, the cultural heritage includes all the 

elements resulting from the interaction between human and natural factors over time. The cultural 

heritage is made up of two major areas: tangible or material heritage and intangible or intangible 

heritage, each with a large number of components. 

Infra, we will try to determine the structure of the cultural heritage in the Moldovan 

legislation. According to Annex no. 1 to the Government Decision of the Republic of Moldova 

no.271 of April 9, 2014 "Culture Development Strategy - Culture 2020", the national cultural 

heritage comprises the following basic categories: 1) archaeological heritage; 2) built cultural 

                                                 
4 Recommendation on the Safeguarding of Traditional Culture and Folklore, 15 November 1989 (the document is available online at: 

http://portal.unesco.org/en/ev.php-URL_ID=13141&URL_DO=DO_TOPIC&URL_SECTION=201.html, date last visited: 18.02. 

2018. 
5 UN Convention on the Protection of the World Cultural and Natural Heritage of 23.11.1972. (Text published in the Official Gazette 

of Romania, in force since March 31, 1990). Convention Concerning the Protection of the World Cultural and Natural Heritage. The 

General Conference of the United Nations Educational, Scientific and Cultural Organization meeting in Paris from 17 October to 21 

November 1972, at its seventeenth session (the document is available online at: http://whc.unesco.org/en/conventiontext/, date last 

visited: 18.02.2018. 
6 Idem. 
7 Idem. 
8 Council of Europe Framework Convention on the Value of Cultural Heritage for Society. CETS No.199. Faro, 27/10/2005. (the 

document is available online at https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/199, date last visited: 20.02. 

2018). 
9 The Strategy for the Protection of Historical Monuments in Alba County 2018-2023, Department of Territorial Planning and 

Urbanism (the document is available online at: http://www.cjalba.ro/wp-content/uploads/2018/01/Strategia%20de%20protecție%20 

a%20monumentelor%20istorice%20din%20județul%20Alba.pdf, date last visited: 18.02.2018. 
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heritage; 3) mobile cultural heritage; 4) intangible cultural heritage; 5) audiovisual cultural heritage 

and 6) public monuments. 

In the Republic of Moldova are known over 10 thousand objects of heritage, of which 5 596 

were included in the State Monument Registry, approved by the Moldovan Parliament's Decision 

no.1531-XII of June 22, 199310. 

The archaeological heritage is the essential element that defines the age and originality of 

culture, history and traditions of every nation, state or cultural space in relation to other peoples, 

states or ethnocultural spaces. Every people has an obligation to preserve their cultural assets and to 

harness them for the benefit of all humanity. Thus, according to letter a) of art. 2 of the Law of the 

Republic of Moldova no. 218 of 17.09.2010 on the protection of archaeological heritage11, 

archaeological heritage constitutes an ensemble of material goods, as a result of the human activity 

of the past, preserved under natural conditions underground or underwater, in the form of 

archaeological sites (settlements, necropolises, isolated graves, tumuli, fortresses, waves, 

constructions, churches, buildings, household annexes, etc.) or movable goods (objects or fragments 

thereof) to be identified and studied, requires the application of archaeological methods. 

Archaeological heritage consists of all archaeological assets, consisting of: the archaeological 

sites comprising the historical monuments located above ground, underground or underwater, 

including archaeological vestiges: structures, constructions, groups of buildings, as well as the lands 

with potentially archaeological potential, defined according to the law; movable goods, objects or 

traces of human manifestations, along with the land on which they were discovered. Archaeological 

heritage assets are recognized as mobile national cultural heritage assets or historical monuments. 

The archaeological heritage is present in all areas of the Republic of Moldova, in the vicinity 

or in the space of contemporary localities, in agricultural, industrial, forestry, aquatic areas, etc. At 

the national level, by 2012 there were 7411 archaeological sites, which included 2428 settlements, 

70 fortifications, 135 plain necropolis and 4778 tumulus. Annual field research and random finds 

are completing the list of archaeological sites, which is why their number can increase by more than 

20% over a decade12. 

As outlined in Annex 1 to the Government Decision of the Government of the Republic of 

Moldova no.271 of April 9, 2014: "Culture 2020" Culture Development Strategy, a negative impact 

on the archaeological sites in the last 15 years has had the illicit activities of the seekers of treasures 

using metal detectors that extracted from the cultural strata and sold hundreds of treasuries and 

thousands of movable archaeological objects of inestimable cultural and scientific value, which is a 

financial loss of tens of millions of euros to the state. 

The built cultural heritage comprises almost three thousand objects: separate edifices, 

architectural complexes and built areas (residential and administrative buildings, urban and rural 

mansions, churches, monasteries, technical and industrial facilities, the historical nucleus of 

Chisinau, etc.) entered in the Register. According to the Registry, 2,913 monuments are being built 

under the protection of the state. 

It should be noted that the "cultural heritage built" does not coincide, from the semantic point 

of view, with the "the real estate cultural heritage". Thus, the cultural heritage is a phrase that 

designates what, in generic terms, bears the name of historical monuments and includes not only 

historical monuments, but historical ensembles and sites. Therefore, the cultural heritage is not 

limited to the built heritage, which excludes most of the archaeological sites. Based on the findings, 

we conclude that the phrase "real estate cultural heritage" is broader than the built cultural heritage. 

                                                 
10 Annex no. 1 to the Government Decision of the Republic of Moldova no. 271 of 9 April 2014: Culture Development Strategy 

"Culture 2020" (the document is available online at: http://lex.justice.md/UserFiles/File/2014/mo92-98md/an.1_271.doc, date last 

visited: 18.02.2018).  
11 Official Gazette of the Republic of Moldova, 2010, no. 235-240. 
12 Annex no. 1 to the Government Decision of the Republic of Moldova no. 271 of 9 April 2014: Culture Development Strategy 

"Culture 2020" (the document is available online at: http://lex.justice.md/UserFiles/File/2014/mo92-98md/an.1_271.doc, date last 

visited: 18.02.2018).  
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In this regard, we point out that the real estate cultural heritage is the most valuable 

component of the cultural heritage, both in terms of direct material value and in relation to the 

possibilities of inserting extra-cultural components, therefore protecting and putting it value is a 

fundamental objective of sustainable development. 

In another hypothesis, the main problems of intangible cultural heritage derive from its 

fundamental feature - the temporary and unique character. Owners and translators of intangible 

assets are natural persons. The intangible cultural heritage element disappears with the death of the 

individual if the form of manifestation of this heritage has not or can not be passed on to another 

person. 

Mobile cultural heritage - secular and religious objects, books, documents, archives, 

numismatics, natural specimens, etc. 

Non-material (intangible) cultural heritage, consisting of traditions, customs, crafts, local 

dialects, forms of social life organization, events, etc. is, in fact, intangible cultural heritage. 

Audiovisual cultural heritage includes music and oral literature, dance, theater, etc. In our 

opinion, the audiovisual cultural heritage can not be treated separately, but viewed as part of the 

intangible cultural heritage. 

The public monuments form a form of cultural heritage, as well as other forms of cultural 

heritage built. 

We will specify that a monument is a building or part of a building, together with 

installations, artistic components, interior or exterior furnishings that form an integral part of it, as 

well as commemorative artefacts, funerals, public works, together with the terrain , which are 

historically, historically, artistically, ethnographically, religiously, socially, scientifically or 

technically significant cultural-historical testimonies. At the same time, the historical monument - 

real estate, constructions and land situated on the territory of the state or abroad, property of the 

state, significant for the history, culture and national and universal civilization. The following 

categories of historical monuments are established: monument, ensemble and site. 

In our opinion, this normative act offers a fragmentary regulation of monuments. Thus, it 

should be borne in mind that the public monument form is only a form of self-contained historical 

monuments classified according to their nature. Thus, it is accepted that according to this 

classification, one can distinguish: monuments of archeology; architectural monuments; monuments 

for public; memorial monuments; funeral monuments. We note that other forms of historical 

monuments are not found in Annex no. 1 to the Government Decision of the Republic of Moldova 

No. 271 of 9 April 2014: Culture Development Strategy "Culture 2020"13. 

In this perimeter, we agree with the Romanian author A.Calugariţa, who concludes that the 

cultural heritage is a constantly expanding and developing concept, making it difficult to identify 

its component elements. Virtually every change of concept leads to the revaluation of assets that 

enter or may enter into the cultural heritage sphere14. 

In another context, the material object of the offenses provided in art. 1992 CP RM 

(Performing unauthorized works in archaeological sites or areas with archaeological potential) is: 

- soil in archaeological sites; 

- soil in areas with archaeological potential. 

Site is terrestrial delimited land comprising those natural human creations that are significant 

historical, cultural, historical, historical, artistic, ethnographic, religious, scientific, technical or 

cultural landscape. 

Archaeological sites are areas of priority archaeological interest that extend over the territory 

comprising archaeological sites whose scientific research, protection and valorisation is of 

exceptional importance to national history and culture through material testimonies, movable or 

                                                 
13 the document is available online at: http://lex.justice.md/UserFiles/File/2014/mo92-98md/an.1_271.doc, date last visited: 16.02. 

2018). 
14 Călugăriță A., Protecția juridică a patrimoniului cultural național mobil în România și Germania: Rezumat al tezei de doctor. – 

Bucharest: Ministry of Internal Affairs, Police Academy "Alexandru Ioan Cuza" Doctoral School Public Order and National 

Security, 2014, p.8-11 (the document is available online at: https://www.juridice.ro/wp-content/uploads/2014/09/rezumat_teza_ 

calugarita.pdf, date last visited: 20.02.2018). 
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immovable goods. Zone is that coherent built area, topographically delimited, determined by the 

existence of cultural heritage values, the protection of which is of public interest and is declared as 

such for the achievement of the specific objectives of preservation and rehabilitation of heritage 

values. 

According to the Decision of the Government of the Republic of Moldova no. 1009 of 

05.10.2000, on the approval of the Regulation on natural and built protected areas15, protected 

areas - the territories in which are located objectives or ensembles of objectives that are part of the 

built or natural heritage, to which they apply specific regulations in order to preserve their quality, 

maintain balance by interventions and conservation, and to ensure harmonious relations with the 

environment. They are geographically and / or topographically delimited, and are declared as such. 

Depending on the value of the natural or built heritage, three categories of protected areas are 

distinguished: 

1. The protected area of international importance - contains nationally built and naturally 

international heritage assets. It is subject to the UNESCO regulations on the inclusion of values in 

the world cultural heritage list. 

2. The protected area of national importance - contains heritage values that are of interest to 

the history and culture of the Republic of Moldova. 

3. Protected area of local significance - it includes aesthetic, historical or other significance 

of the natural and built environment for a certain area, period, style, author. 

Thus, the areas with archaeological potential are the land that, as a result of archaeological 

research, the cultural heritage assets have been discovered or can be discovered. This area is an area 

where the existence of archaeological remains is scientifically documented or assumed on the basis 

of indirect data. 

We note that the Moldovan legislator uses the term "archaeological potential". We will bring 

clarity to this effect. Thus, the archaeological potential expresses a process that lasts until the 

completion of archaeological research and appropriate measures to protect and enhance 

archaeological discoveries. This archaeological potential can be a known one, or only one 

researched. The concept examined also includes the boundary ground in which archaeological 

research is to be carried out on the basis of information or scientific studies attesting to the 

existence of underground or underwater archaeological heritage assets which may be part of the 

national cultural patrimony. 

It should be noted that the archaeological potential can be accentuated in cases in which some 

cultural heritage assets have been unforeseen on the ground due to: human actions other than 

certified archaeological research (eg construction works, works geological prospecting, including 

remote sensing, agricultural works, as well as other types of underground or underwater works and 

research, etc.); as a result of the actions of natural factors (eg earthquake, landslides, floods, soil 

erosion and others). 

It is specified that until the completion of the archaeological research and the appropriate 

measures to protect and enhance the archaeological discoveries, the protection zones are also areas 

with archaeological potential. 

Another problem is the lack of regulation and independent legal protection of areas of 

cultural-identity value (vernacular areas). From the etymological point of view, the term comes 

from Latin, vernaculus meaning indigenous, native, domestic, a term derived from the verb, which 

was the term used for the "birth slaves." Vernacular architecture, often called traditional 

architecture, although terms are not totally synonymous, tends to evolve over time to reflect the 

cultural, technological, economic, and cultural context in which they are held16. 

Vernacular architecture is influenced by a wide range of aspects of human behavior as well 

as by the environment, which has led to the existence of extremely different forms of construction, 

for each context. Even in neighboring villages there may be slightly different approaches to house 

                                                 
15 Official Gazette of the Republic of Moldova, 2000, No. 127. 
16 the document is available online at: http://proiecte-online.com/blog/uncategorized/arhitectura-vernaculara-refuzul-originalitatii-cu-

orice-pret/, date last visited: 21.02.2018. 
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construction, even if at first glance identical. Despite these variations, any construction is subject to 

the same laws of physics, resulting in significant similarities of structural forms. 

Thus, vernacular architecture is an architectural style based essentially on the local needs of 

the community, the building materials available in that community, and, above all, the architecture 

that reflects to the highest degree the tradition of the place. As a rule, architecture designed by 

professional architects is not considered vernacular. As an argument, it is considered that the 

process itself consciously constructing a construction makes that construction not belonging to the 

vernacular style. However, not many modern architects have carefully studied vernacular buildings 

and said they were inspired by these, including vernacular elements in their architectural concepts. 

Regretfully, we must note that the lack of the elaborated direction of identifying and 

safeguarding vernacular areas in Moldova's national legislation will inevitably lead to major 

negative consequences for the state's cultural patrimony. We therefore welcome the insertion in the 

text of the criminal law, in particular, of the phrase "... as well as in the vernacular areas" after the 

words: "Making unauthorized works in archaeological sites or areas with archaeological potential 

..." and in the provision of paragraph (1) art.1992 CP RM after the words: "Making unauthorized 

excavations or searching for treasures in archaeological sites or areas with archaeological 

potential ...". 

In another order of this scientific study, we will specify that as a material object of the 

offenses provided for in art. 1993 CPC (Preservation or illegal keeping of movable archeological 

assets) the legislator distinguishes: 

1. mobile archaeological assets; 

2. movable archeological assets, including treasures discovered by accident; 

3. movable archeological assets, including treasures, in land-use works; 

4. movable archeological assets, including treasures, in the course of intervention work with 

metal detectors or other remote sensing devices. 

Pursuant to letter a) art. 2 of the Law of the Republic of Moldova no.280 of 27.12.2011 on the 

protection of the national mobile cultural heritage17, the mobile national cultural heritage is an 

ensemble of movable cultural goods, classified in the national cultural heritage of exceptional or 

exceptional value archaeological, documentary, ethnographic, artistic, scientific and technical, 

literary, cinematographic, numismatic, philatelic, heraldic, bibliophile, cartographic, epigraphic, 

aesthetic, ethnological and anthropological. , of the human creative potential. 

In the same way, the protection of the mobile national cultural heritage represents a set of 

measures of a scientific, legal, administrative, financial, fiscal and technical nature, meant to ensure 

identification, research, inventory, classification, preservation, security, maintenance, preparation, 

restoration and highlighting the mobile national cultural heritage, with a view to democratic access 

to culture and the transfer of this patrimony to future generations. 

For the purposes of Article 4 of Law No.280 of 27.12.2011, the movable archaeological 

assets are classified into the following categories: archaeological and historical-documentary assets; 

goods of artistic significance; goods of ethnographic significance; goods of scientific importance; 

goods of technical importance; goods with memorial significance. 

Archaeological and historical-documentary assets include archeological pieces from land and 

underwater excavations or from random discoveries, except for samples of building materials, site 

materials, which constitute archaeological evidence for specialist analyzes; inscriptions, separate 

elements from the dismantling of historical monuments; material and documentary testimonies of 

political, economic, social, military, religious, scientific, artistic, sporting or other fields; 

manuscripts, incunabula, rare books and old books, publications of various types, autographs and 

ex-libraries, periodicals; documents and social interest papers: archival documents, maps and other 

cartographic materials; objects of memorial value; objects and documents of numismatic, philatelic 

and heraldic value: coins, medals, decorations, badges, banknotes, seals, patents, postage stamps, 

flags and banners; epigraphic parts; photographs, photo clips, films, audio and video recordings; 

musical instruments; military uniforms and their accessories; clothing. 

                                                 
17 Official Gazette of the Republic of Moldova, 2011, no. 2012. 
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Assets of artistic significance include works of fine art: painting, sculpture, graphics, drawing, 

engraving, stamps and the like; works of decorative and applied art: furniture, tapestries, carpets, 

glass, ceramics, metal, wood, textiles and other materials, ornaments; cult objects: icons, 

embroidery, ornaments, furniture and others; design projects and prototypes; primary material of 

artistic, documentary and animation films; public monuments, artistic components exposed in the 

open air; postcards and illustrations; decorative pieces for shows. 

Assets of ethnographic significance are made up of elements of folk architecture; items in 

technical installations household and household items, work tools; products of the household textile 

industry: carpets, bedding, towels, folk costumes and the like; furniture; props of customs; cult 

objects; contemporary handicraft products. 

Assets of scientific significance include rare specimens and collections of zoology, botany, 

mineralogy, petrology, paleontology, anthropology, speleology, anatomy; game trophies. 

Assets of technical importance include unique technical creations; rarity, irrespective of 

brand; prototypes of current devices, devices and machines; orlogerie; achievements of popular 

technique; technical documents (projects, plans, sketches, patents); means of transport and 

telecommunications; CD duplicators, CD-ROMs, DVDs. 

The assets of memorial significance are represented by the goods and the objects of the 

memorial; documents and photos from the lives of personalities; pieces of events of national and 

international importance. 

According to letter k) art.2 of the Law of the Republic of Moldova no.218 of 17.09.2010 on 

the protection of archaeological heritage18, the archaeological discovery is the identification, 

through archaeological excavations, of vestiges, objects and other traces of human activity in the 

past. We will specify that this highlighting of the traces of human manifestations constitutes 

testimonies of the missing epochs and civilizations. 

In letter l) Art. 2, it is realized that random archaeological discovery is the discovery of 

archaeological heritage assets as a result of human actions, other than specialized archaeological 

research, or as a result of the action of natural factors that lead to changes on the natural 

environment. 

Consequently, Law no. 218 of 17.09.2010 intervenes with a concretization in letter m) Art.2: 

the archaeological treasure is a good or a set of movable goods with a special artistic and/or 

documentary value, hidden or buried in past, whose owner can not be identified or lost, under the 

law, his right to property, regardless of whether it is a random discovery or the result of 

archaeological research, or an investigation of the law enforcement bodies, or obtained by a court 

order. 

Pursuant to paragraph (2) of Article 4 of the Law of the Republic of Moldova no. 218 of 

17.09.2010 on the protection of archaeological heritage19, the person who accidentally discovered 

archaeological materials or the administrator of the land where the accidental archaeological 

discovery was made is obliged, 48 hours from the discovery, notify the local public administration 

authority of this fact and hand over the materials found. The local public administration authority is 

obliged to ensure the discovery guard and to inform officially, within 24 hours, the Ministry of 

Culture. 

The criminal doctrine demonstrates that the administrator of the land in which the accidental 

archaeological discovery was made and/or the responsible representative of the public 

administration authority are those who fail to notify public authorities in good time of the random 

discovery of mobile archaeological assets (including treasures) 20. 

 

 

 

 

                                                 
18 Official Gazette of the Republic of Moldova, 2010, no. 235-240. 
19 Idem. 
20 Brînza S., Stati V., op. cit., 2016, p.12-25. 
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4. Conclusions and recommendations 

 

For the purposes of the provisions of Art. 1991 of the Criminal Code (Damage or 

Destruction of Cultural Heritage), the material object is both a good cultural heritage asset and a 

property of cultural heritage. 

The intangible cultural patrimony can not be protected by the criminal law within the 

meaning of the provisions of Art. 1991 CP RM (Damage or destruction of cultural heritage assets), 

because the main problems of the immaterial cultural heritage derive from its fundamental feature - 

temporary and unique character. Thus, the owners and transmitters of immaterial patrimonial 

values are individuals, and the intangible cultural patrimony element disappears with the death of 

the individual, if the form of manifestation of this patrimony has not been or can not be transmitted 

to another person. 

Immaterial cultural heritage, consisting of traditions, customs, crafts, local dialects, forms 

of social life organization, events, etc. is, in fact, intangible cultural heritage. The audiovisual 

cultural heritage includes, in our opinion, the audiovisual cultural patrimony specified by the 

Moldovan legislator in a stand-alone category (music and oral literature, dance, theater, etc.) can not 

be treated separately but viewed as part of the cultural patrimony immaterial. 

The expression "built cultural heritage" does not coincide, from a semantic point of view, 

and is not limited to the "real estate cultural heritage" which, apart from the historical monuments, 

includes both the ensembles and historical sites. 

The issue of the lack of regulation and independent legal protection of areas of cultural and 

identity value (vernacular areas) is addressed. The lack of the elaborated direction of identifying 

and safeguarding the vernacular areas in the inevitable national legislation of the Republic of 

Moldova will lead to major unfavorable consequences for the cultural patrimony of the state. We 

therefore welcome the insertion in the text of the criminal law, in particular, of the phrase "... as 

well as in the vernacular areas" after the words: "Making unauthorized works in archaeological 

sites or areas with archaeological potential ..." and in the provision of paragraph (1) art.1992 CP RM 

after the words: "Making unauthorized excavations or searching for treasures in archaeological 

sites or areas with archaeological potential ...". 
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This present study treats some aspects regarding the exercise of public office, from the perspective of criminal 

law and criminal procedural law. The violation of criminal legal norms, including by civil servants, leads to the 

appearance of one right conflict, the solution of which presupposes to draw the criminal liability of the perpetrator, 

following the deployment of a whole of activities that are part of the criminal proceeding. Applying the sanction 

corresponding to the criminal norm violated presupposes so therefore a criminal trial, which is why is useful one 

analysis, from the perspective criminal procedural law, of some aspects which visa the criminal liability of the civil 

servants. So that starting with a little theoretical considerations regarding of the intimation ways of the criminal 

prosecution bodies, stipulated by law to be possible to begin a criminal trial, then this study continues with the 

approach, including by reference to aspects of judicial practice, of the conditions in which may be engaged the civil 

servant's criminal liability to committing the offense of omission of the referral. 
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1. Introductory considerations on the referral of the criminal investigation bodies 

 

The violation of the criminal legal norms, including by civil servants, leads to the creation of 

a conflict of law, the conflict of which involves the criminal prosecution of the person who 

committed the offense, following the carrying out, by the judicial authorities, of a set of activities 

which are part of the criminal process. In other words, the application of the sanction corresponding 

to the violated criminal legal norm involves a criminal proceeding, which is why it is useful one 

approach from the perspective of the criminal procedural law of some aspects which visa the 

criminal liability of civil servants. 

At the begin of criminal proceeding3, by starting criminal prosecution, judicial bodies must 

be notified of the offense by one of the means of referral provided by law. 

The doctrine defined4 the intimation ways of the criminal bodies, being that ways by which 

the criminal investigating body knows, according to law, the commission of an offense, giving birth 

to its obligation to rule on the commencement of the criminal prosecution of that offense. 

Also in the legal literature5 were made several classifications of the ways of referral of the 

criminal investigative body, of which: 

a) depending on the source of information, a distinction can be made between external 

referrals and internal referral modes; 

External referral modes (complaint, denunciation) come from persons who are not part of 

the structure of the criminal investigation body. 

Means of internal referral (ex officio notification, acts concluded by some of the finding 

bodies) come from the investigative activity of the criminal investigation bodies or other operative 

workers from the Ministry of Internal Affairs. 

                                                 
1 Anca Lelia Lorincz - "Alexandru Ioan Cuza" Police Academy, Bucharest, Romania, lelia.lorincz@gmail.com.  
2 Tatiana Oprea - "Alexandru Ioan Cuza" Police Academy, Bucharest, Romania, oprea.tatiana@yahoo.com. 
3 The criminal procedure, as regulated by the provisions of the current Criminal Procedure Code (Law no.135/2010, published in the 

Official Gazette no.486/15 July 2010, with subsequent amendments and completions), is structured in four phases: criminal court, 

preliminary chamber, trial and enforcement of the final criminal judgment. 
4 Grigore Theodoru, Criminal Procedural Law, Special Part, Cugetarea Publishing House, Iaşi, 1998, p.82. 
5 Ion Neagu, Criminal Procedure Treaty, PRO Publishing House, Bucharest, 1997, p. 417-418; Grigore Theodoru, Lucia Moldovan, 

Criminal Procedural Law, Didactic and Pedagogical Publishing House, Bucharest, 1979, p. 204. 
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b) in relation to the criminal investigating body notified, the referral modes can be divided 

into primary and complementary; 

Primary intimation ways are those that presupposes that the crime notification from the 

beginning to be reached by the competent prosecution body (for example, complaint or 

denunciation). 

Complementary referral modes are those legal means of knowing about committing an 

offense through another criminal investigative body that has declined jurisdiction in favor of the 

competent body. The law provides (in art. 288 para. 1 of the Criminal Code) as ways of referring 

the criminal investigation body necessary to order the commencement of the criminal prosecution: 

the complaint, the denunciation, the acts concluded by other observing bodies provided by law and 

referral ex officio. On the other hand, when, according to the law, the criminal proceedings can be 

initiated only upon prior complaint of the injured person, at the request made by the person 

prescribed by the law or with the authorization of the body provided by the law, the criminal action 

cannot be put into motion in their absence (art.288 paragraph 2 of the Criminal Code); in other 

words, there are certain acts necessary for the commencement of criminal proceedings but which do 

not condition the commencement of criminal prosecution6. 

 

2. Classification of the general and special referral mods, to the provisions of the 

current Code of Criminal Procedure 

 

Reported to the provisions of the previous Code of Criminal Procedure, doctrine7 also has 

made a classification in general and special mods of referral, depending on the effects they 

produced on the prosecution of the criminal action. Thus, complaints, denunciations and ex officio 

referral were considered general referrals, having the role of informing the criminal prosecution 

body about committing an offense without being forecast by law as indispensable for the 

commencement of criminal prosecution and criminal proceedings. In other words, a general referral 

could be replaced by another referral. 

On the other hand, the preliminary complaint, the notification, respectively the authorization 

of the body provided by the law and the expression of the foreign government's wish, were 

considered special ways of referral and could not be replaced by another way of referral, because, 

besides the role of acknowledging the criminal prosecution body about committing a crime, were 

conditioned, by law, both the initiation of criminal proceedings and the commencement of criminal 

prosecution. 

Thus, according to art. 221 para. 2 and para. 3 of the Criminal Procedure Code of 1968, 

when the criminal action was initiated only upon the preliminary complaint of the injured person or 

at the request or authorization of the body provided by the law, the criminal law prosecution could 

not start in the absence thereof; also the criminal law prosecution could not begin without 

expressing the foreign government's wish in the cases of the offenses provided by art.171 of 1969 

Criminal Code (offenses against the representative of a foreign state8). 

This classification (in general and special ways of referral) has been taken up by some 

authors9, and in the present, in interpreting the provisions of the new Code of Criminal Procedure. It 

is true that, in the form initially adopted in the present Code of Criminal Procedure (Law 

no.135/2010), Article 288 (2) provided similar provisions to the 1968 Code of Criminal Procedure, 

that "when, according to the law, the criminal proceedings can be initiated only upon the 

preliminary complaint of the injured person, at the request made by the person prescribed by the 

                                                 
6Anca Lelia Lorincz, Criminal Procedural Law (according to the new Code of Criminal Procedure), vol. II, Universul Juridic 

Publishing House, Bucharest, 2016, p.17. 
7 Ion Neagu, op.cit., p. 418; Grigore Theodoru, Lucia Moldovan, op.cit., p. 204 
8In the current Criminal Code, Article 408 provides for offenses against persons enjoying international protection, but according to 

the current legal provisions, in the case of such offenses the commencement of the criminal action is no longer conditioned by the 

desire of the foreign government. 
9Victor Văduva, in Nicolae Volonciu, Andreea Simona Uzlau and collectively, The New Code of Criminal Procedure commented, 

Hamangiu Publishing House, Bucharest, 2014, p.720-722. 
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law, at the request of criminal investigation of the competent authority or with the authorization of 

the body stipulated by law, the prosecution cannot start in their lack. The criminal action cannot 

start in the absence thereof. "The content of paragraph 2 of art. 288 of the present Code of Criminal 

Procedure was, however, modified by Law no. 255/2013 for the implementation of the code10 

(made substantial amendments to the Criminal Procedure Code adopted in 2010, even before its 

entry into force11), as follows: "When, according to the law, the criminal proceedings are initiated 

only upon the preliminary complaint of the injured party, at the request made by the person under 

the law or with the authorization of the body provided for by the law, criminal proceedings cannot 

be initiated in their absence". Therefore, the legislature's intention, through the legislative 

modification that was made when adopting the law for the implementation of the code, was to 

eliminates that conditioning of the initiation of criminal prosecution (and, implicitly, of criminal 

proceedings) by the existence of a certain way of referral, that we consider that at present no 

distinction can be made between general and special ways of referral from the point of view of the 

initiation of criminal prosecution. 

The only situation in which the prior complaint of the injured party makes the 

commencement of the criminal prosecution more difficult is the case of the flagrant offense, if the 

offense is among the ones for which the criminal action is initiated on the prior complaint, the 

situation in which the prior complaint becomes a "special way of referral" meaning that, in the 

absence of this complaint, the criminal investigative body cannot order the commencement of 

criminal prosecution. Thus, according to art. 298 para. 1 of the Criminal Code, the criminal 

investigation body has the obligation to find out the committing of the flagrant offense, even in the 

absence of the prior complaint. The criminal investigative body has the obligation to ask the injured 

person and to start the prosecution if the injured person declares that he is making a prior complaint; 

otherwise, classing is ordered (art. 298 para. 2 of the Criminal Code). So, the amendment made in 

2013 to paragraph 2 of Article 288 of the Criminal Code is justified by the fact that, in the current 

regulation, criminal prosecution begins on the deed (in rem), even if the author is indicated or 

known. At the same time, if in the regulation of the previous Criminal Procedure Code, the special 

referral ways of bringing the criminal prosecution to represent the exceptions to the officially 

principle of prosecution (principle provided for in Article 2 (2) of the 1968 Criminal Code) we note 

that in the current Code of Criminal Procedure the legislator has not explicitly enshrined a principle 

of officiallism, thus approaching the adversarial procedural systems. As stated in the recent 

doctrine12 "the legislator of the new Code of Criminal Procedure has taken on the principle of 

official  authority only the prosecutor's obligation to initiate and prosecute ex officio when there is 

evidence that a crime is committed and there is no a legal cause to prevent it." 

Therefore, situations in which a certain manifestation of will is required for the 

commencement and the prosecution (in the form of the preliminary complaint of the injured party 

or the notification or authorization of the competent body provided by the law) are currently only 

exceptions from the principle of compulsory criminal action13. 

We also notice that, following the amendment of Article 288 paragraph 2 of the Criminal 

Code. by Law no. 255/2013, were amended accordingly, and Articles 305 and 315 of the Criminal 

Code. Thus, in the original form of Law no. 135/2010, paragraph 1 of art.305 of the Criminal 

Procedure Code was formulated as follows: "When act of the intimation fulfills the conditions 

stipulated by the law and it is established that there is not one of the cases preventing the criminal 

action provided for in Article 16 paragraph 1, the criminal investigative body shall order the 

commencement of criminal prosecution". Thus, if there is a case of preventing the criminal 

proceedings from occurring (as it emerged from the act of referral), no criminal prosecution could 

be ordered. Subsequently, through the Government Emergency Ordinance (O.U.G.) no. 18/2016, 

art. 305, par. was amended as follows: "When the notice of appeal fulfills the conditions provided 

                                                 
10 Law no. 255/2013, published in the Official Gazette no. 515/14 August 2013. 
11The current Code of Criminal Procedure entered into force on 1 February 2014. 
12 Cristinel Ghigheci, in Nicolae Volonciu, Andreea Simona Uzlau and Collective, op.cit., p. 21. 
13Anca Lelia Lorincz, Criminal Procedural Law (according to the new Criminal Procedure Code), vol. I, Universul Juridic 

Publishing House, Bucharest, 2015, p. 39. 
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by law, the criminal investigative body shall order the commencement of criminal prosecution of 

the committed or committed offense, even if the author is identified or known". Moreover, also 

through Law no. 255/2013, in the content art. 305 of the Criminal Procedure Code a new paragraph 

(paragraph 4) has been added, according to which: "In relation to persons for whom prosecution is 

subject to prior authorization or other preconditions, criminal prosecution may be ordered only after 

obtaining the authorization or after". The legislator therefore wished to reconfirm that the lack of 

authorization or the fulfillment of another precondition does not prevent the commencement of 

criminal prosecution, but only the pursuit of further criminal law prosecution vis-à-vis the persons 

for whom the criminal law prosecution is conditioned by the fulfillment of a prerequisites. For 

example, the prosecution of members of the government for acts committed in the exercise of office 

is only at the request of the Chamber of Deputies, the Senate or the President of Romania; this 

means that, in such cases, the prosecution begins in rem, but it cannot be ordered to carry out 

further prosecution in personam unless the precondition is met. 

Also art. 315 of the Criminal Procedure Code has undergone a legislative change that 

denotes the intention of the legislator to condition only the commencement of criminal proceedings, 

not the commencement of criminal prosecution, of the fulfillment of a certain requirement. Thus, as 

can be seen from the interpretation of paragraph 1 of art. 315 of the Criminal Code, in the original 

form adopted by Law no. 135/2010, the classification was available in two situations: 

"a) the prosecution cannot be commenced because the substantive and essential conditions 

of the notification are not met or there is one of the cases provided by art.16 paragraph 1; 

   b) the criminal action cannot be initiated or it cannot be exercised because there is one of 

the cases provided by art.16 paragraph1". By the Law on the Implementation of the Code (Law no. 

255/2013), paragraph 1 of art.315 of the Criminal Procedure Code has been modified, with the 

following content: "Classification is ordered when: 

a) the prosecution cannot be initiated, as the substantive and essential conditions of the 

referral are not met; 

b) there is one of the cases provided for in Article 16 paragraph 1." 

 

3. The acts concluded by other law enforcement bodies, as a referral way of indicating 

the bodies of criminal prosecution  
 

Unlike the previous Code of Criminal Procedure (Code of 1968), the current Code of 

Criminal Procedure lists as separate way of reporting to the criminal investigating bodies the acts 

concluded by other law enforcement bodies provided by the law14 (other finding bodies than the 

criminal prosecution bodies, respectively the bodies with referral attributions, who are not part of 

the system of judicial bodies). 

In this context, the provisions of art. 61, par. 1, letters a) and b), therefore, when there is a 

reasonable suspicion of committing an offense, they are required to draw up a report on the 

circumstances found: 

"a) organs of state inspections, other state organs, as well as public authorities, public 

institutions or other legal entities governed by public law, for offenses which constitute violations 

of the provisions and obligations the observance of which they control, according to the law"15. 

For example, according to Government Emergency Ordinance no.74/2013 regarding some 

measures for the improvement and reorganization of the activity of the National Agency for Fiscal 

Administration, as well as for the modification and completion of some normative acts16 (art. 8, par. 

3 and 4), the antifraud inspectors who, during the control actions, circumstances regarding the 

execution of acts in the financial-tax or customs field, draw up acts (minutes and control 

documents) on the basis of which the criminal prosecution bodies are notified. 

                                                 
14 The criminal  enforcement bodies referred to in Articles 61 and 62 of the Criminal Code. 
15 For example, the Sanitary and Preventive Medicine Inspectorate, the Labor Protection Inspectorate, the National Authority for 

Consumer Protection etc. 
16 Government Emergency Ordinance no.74 / 2013, published in the Official Gazette no. 389/29 June 2013. 
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Also, according to Article 12 of the Customs Code17, customs officers have the obligation, 

in the case of flagrant offenses, to make their finding and to immediately forward the perpetrator to 

the prosecutor, together with the work done and the evidence. 

In case of violation of the provisions of the Forestry Code18 the forestry personnel from the 

central public authority responsible for forestry and forestry territorial structures or from the 

National Forestry Directorate - Romsilva and its territorial structures, as well as forestry staff within 

the forestry regimes authorized persons shall draw up a statement of the circumstances of the 

offense (art.111 of the Forestry Code). 

"b) the supervisory control and leading bodies of the public authorities, other public 

authorities, public institutions or other legal persons governed by public law, for offenses 

committed in connection with the service by those under their control or control." 

For example, according to the Regulation on the Organization and Functioning of the 

National Administration of Penitentiaries19  (art.34 letter e), the Directorate for Crime Prevention in 

the Penitentiary Environment must immediately inform the competent bodies when clues are 

discovered or suspected of committing by prison staff or detained persons. 

Also, in the case of committing offenses in connection with the service, in breach of the 

provisions of the Air Code20, the finding documents are drawn up by the specialized bodies of the 

central public administration with attributions in the field. 

These enforcement bodies have the obligation to carry out the following activities: 

- drawing up a report on the circumstances found; 

- taking measures to preserve the place where the offense was committed and to lift or 

preserve the material means of evidence; 

- the recording in the minutes of the objections or explanations or explanations that have to 

be made or given by the perpetrator or the persons present at the place of the finding regarding the 

ones recorded in that report; 

- the immediate transmission of the documents, together with the material means of proof, to 

the criminal prosecution bodies. 

In the case of flagrant offenses, these finding bodies have the right to make body searches 

body or vehicles, catch the perpetrator and immediately submit it to the criminal prosecution 

authorities. 

It is noteworthy that, at present, the minutes is only an act of finding and notifying the 

criminal prosecution bodies, and not a means of proof (as provided for in the 1968 Code of 

Criminal Procedure). Moreover, according to the current Code of Criminal Procedure (art.198), 

only the minutes containing the personal findings of the criminal investigation body or the court are 

the means of proof. 

  On the other hand, in the current Code of Criminal Procedure (final paragraph of Article 

61), the legislator states that the minutes of these findings bodies cannot be controlled by 

administrative litigation21. 

We also note that, under the current regulation, except for express legal provisions (for the 

purpose of providing for special powers to make statements from the perpetrator or witnesses22), the 

observing prosecution bodies have the obligation to record in the minute process, only the possible 

objections, explanations and explanations made by the perpetrator or the persons present at the 

place of the finding. 

 

 

                                                 
17 Law no. 86/2006 on the Customs Code of Romania, published in the the Official Gazette no. 350/19 April 2006. 
18 Law no.46 / 2008, republished in the Official Gazette no. 611/12 August 2015. 
19 Regulation approved by the Order of the Minister of Justice no. 2003/C/2008, published in the Official Gazette. no. 603/13 August 

2008. 
20 Government Ordinance no. 29/1997, republished in in the Official Gazette no.  45/26 January 2001. 
21 Inadmisibile a provision whose purpose is to ensure the speed of the criminal proceedings by avoiding the application of an 

inadmissible remedy. 
22 The Code of Criminal Procedure of 1968 (art. 214) provided that these finding bodies were required to make statements from the 

perpetrator and the witnesses who were present at the crime. 
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4. Intimations made by persons with leading positions and by other persons provided 

by law 

   

Among the envisaged modes of referral of a general nature in Article 288 para. 1 of the 

Criminal Code, the denunciation is the one that can be done in principle by any person other than 

the person who has suffered an injury crime. 

According to art. 290 para. 1 of the Criminal Code, the denunciation is the notification made 

by a natural or legal person about the commission of a crime. 

As a rule, the denunciation is optional; there are situations when, in the interest of initiating 

criminal prosecution, the denunciation is mandatory for certain persons who knew about the 

committing  of a crime Thus, according to Article 291 of the Criminal Code, any person having a 

leading position within a public administration authority or within other public authorities, public 

institutions or other legal entities governed by public law, as well as any person with duties which, 

in the exercise of their duties, have become aware of an offense for which the criminal action is 

initiated ex officio, are obliged to immediately notify the criminal investigation body and to take 

measures to ensure that the traces of the offense, the offenses and any other evidence not to 

disappear; any person who performs a public-interest service for which he has been entrusted by the 

public authorities or who is subject to their control or oversight of the performance of that service of 

public interest which, in the exercise of his duties, has been aware of an offense for which the act 

criminal proceedings are initiated ex officio, it is obliged to immediately notify the criminal 

investigation body. 

For example, in the recent judicial practice23 the court notified the prosecutor's office, under 

Article 299 of the Criminal Code, that there was reasonable suspicion of committing a crime of 

favoring the perpetrator by the lawyer who, after witnessing a defendant with the occasion of the 

hearing in front of the criminal investigation authorities, contacted another defendant in the same 

case, to communicate the issues discussed at the hearing. 

There are, therefore, three categories of persons obliged to pursuant to Article 291 of the 

Criminal Code: 

     ● persons with a leading position within a public administration authority or other public 

authorities, public institutions or other legal entities governed by public law 

      ● persons with control duties24 

   ● persons exercising a service of public interest for which they have been entrusted by the 

public authorities or which are subject to their control or supervision regarding the fulfillment of 

the public service of interest (and who are considered civil servants, within the meaning of the 

criminal law, according to art. 175, paragraph 2 of the Criminal Code). 

We state that, for the purposes of criminal law, according to Article 175 of the Criminal 

Code, a civil servant is "a person who, on a permanent or temporary basis, with or without 

remuneration: 

a) exercises attributions and responsibilities, established by law, in order to achieve the 

prerogatives of the legislative, executive or judicial power; 

b) exercises a public dignity or a public office of any kind; 

c) exercises, alone or together with other persons, in an autonomous state, another economic 

operator or a legal person with full or majority state capital, attributions related to the 

accomplishment of its object of activity. 

Also, a civil servant, within the meaning of criminal law, is a person who performs a service 

of public interest for which he has been entrusted by the public authorities or which is subject to 

their control or oversight of the performance of the service of public interest".  

                                                 
23 Criminal Sentence no. 2076/2015, District Court 5 Bucharest, Criminal Section I, http://portal.just.ro/302/SitePages/Rezultate_ 

dosare.aspx?k=8160%2F302%2F2015&a=%20scope:vDosar3%20MJmpIdInstitutie=302,  consulted on 13.04.2018. 
24At the same time, according to Article 23 of the Law no. 78/2000 on the prevention, detection and sanctioning of corruption acts 

(published in the Official Gazette no. 219/18 May 2000, with the subsequent modifications and completions), the persons with 

control duties are obliged to notify the criminal prosecution bodies or, as the case may be, the law enforcement bodies, about 

committing corruption offenses. 
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It should be emphasized that all these categories of persons referred to in art. 291 of the 

Criminal Code have the obligation to notify the criminal investigating body regarding the 

commission of the crimes they were acquainted with in the exercise of their job duties, and the fact 

that this obligation of referral refers only to offenses for which the criminal action is initiated ex-

officio. 

We note that the first two categories of persons, among those mentioned (namely, the 

persons with a leading position and those with control duties) have, besides the obligation to 

intimation, the obligation to take measures for the preservation of the offenses, and any other means 

of proof. 

Besides, the obligation of this notification is not an element of novelty of the current Code 

of Criminal Procedure. Also, in the 1968 Code of Criminal Procedure, it was stipulated (in Article 

227) that "any person with a leading position in an establishment referred to in Article 145 of the 

Criminal Code25 or with control duties who became aware of the commission of an offense in that 

unit is obliged to immediately notify the prosecutor or the criminal investigation body and to ensure 

that the traces of the offense, the offenses and any other means of evidence are not disappeared"; 

the same obligations were imposed "and to any official who has become aware of the commission 

of a crime in connection with the service in which he performs his duties". 

If, in the original form of the current Code of Criminal Procedure, Article 291 had a more 

concise content (similar to the previous Code of Criminal Procedure), the Law on the 

Implementation of the Code (Law no. 255/1313) the article has been amended in the sense of 

completions and correlations with other provisions of the Code (in particular, art. 61 which 

regulates the acts concluded by some of the observing bodies). Thus, at the time of the adoption of 

the present Code of Criminal Procedure (in 2010), Article 291 reads as follows: "Any person with a 

leading position in a public unit or with control duties, who has become acquainted with the 

commission in that unit a criminal offense for which the criminal action moves ex officio is obliged 

to immediately notify the criminal investigating authority and to ensure that the traces of the 

offense, the offenses and any other means of evidence are not disappeared." 

As stated in the Explanatory Memorandum to the draft Law no. 255/2013 for the 

implementation of the Criminal Procedure Code26, by this law "has made a uniform regulation of 

the competences of the control bodies that finds offenses in the course of their activity by the 

compatibility the texts of the normative acts regulating their activity with those of art. 61 of the new 

Criminal Procedure Code". 

   The question can be asked: what penalty does it impose in case of non-observance of the 

obligations stipulated in art. 291 of the Criminal Code? 

We consider that the failure to comply with the obligation to refer provided for in Article 

291 of the Criminal Code. does not always attract the application of the provisions of Article 267 of 

the Criminal Code, which criminalizes the act of omission of the referral. 

As is apparent from the content of Article 267 of the Criminal Code, he commits the offense 

of omission of intimation a "civil servant who, knowing the act of criminal law in connection with 

the service in which he performs his duties, prosecution bodies". 

We note that the legislator of the current Criminal Code has taken over the text of the 1969 

Criminal Code (Article 263) as regards the legal content of the omission of the referral, except that 

it no longer refers to the "offense related to the service", but to "an act of criminal law in connection 

with the service". The current Criminal Code does not use the phrase "offenses related to the 

service", but only the phrase "offenses of service". 

In the 1969 Criminal Code, they were considered "service or in service offenses": abuse of 

service against the interests of persons, abuse of service by restricting certain rights, abuse of office 

against public interests, abusive service in a qualified form, negligence in service, abusive behavior, 

negligence in keeping state secrets, conflict of interest, bribery, bribery, receipt of undue benefits 

and trafficking of influence. 

                                                 
25  That is, of public interest. 
26 https://www.senat.ro/legis/PDF/2013/13L010EM.pdf, accessed at 24.03.2018. 
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In the current, they are considered to be "offenses of service" (contained in Title V of the 

General Part of the Criminal Code, entitled "Corruption and Service Offenses"): embezzlement, 

abusive behavior, abuse of service, negligence in service, abusive use function, usurpation of the 

job, conflict of interest, violation of correspondence secrecy, disclosure of state secret information, 

disclosure of secret or non-public secret information, negligence in keeping information, illegal 

obtaining of funds and misappropriation of funds. 

Consequently, the breach of the obligation established by the provisions of art. 291 of the 

Criminal Code (criminal-law provisions aiming only at regulating criminal prosecution for all 

offenses for which the criminal action starts ex officio) finds a correspondent in the Criminal Code 

by attracting a civil servant's criminal liability when that official does not referred the criminal 

investigating authority of  corruption offence or service offense or any other act provided for by the 

Criminal Code or special criminal laws committed in connection with the service in which it 

performs its duties. For example, in the judicial practice27, the offense of omission of the referral by 

the defendant chief of the forest detour, which, as a result of a substantive control, was aware of the 

illegal cutting of 109 trees, although he had a legal and service obligation to noticing the criminal 

prosecution bodies regarding the commission of the forestry crime28, did not do so. The Court 

motivated the conviction and by invoking the provisions of the Law no. 46/2008 (Forest Code), 

according to which, in the event of damages caused by facts that can be classified as crimes, the 

person who has the capacity to declare it submits the act of finding to the unit or to the institution in 

which it operates, and the head of the unit or institution concerned is under the obligation to 

transmit the finding document to the Prosecutor's Office attached to the competent court from a 

material and territorial point of view29. 

In another case30, it was considered as constituting the constitutive elements of the offense 

of omission of the offense of a civil servant within the General Directorate for Social Welfare and 

Child Protection, who, knowing the acts of violence by a nursing assistant on the juvenile in his 

care, given that the activity of the nursing assistant was evaluated and monitored by that direction, 

he omitted the immediate referral of the criminal prosecution bodies. 

Also, both in the case-law developed under the provisions of the Code of Criminal 

Procedure31, and the recent jurisprudence32, it was stated that "for the existence of the offense of 

omission of the referral, it is necessary for an official who is accused of not immediately reporting 

to the criminal investigating authorities about the acts of a criminal nature in connection with the 

service in which he or she performs his or her duties have a clear knowledge of the commission of 

that act; in the absence of such representation, the constitutive elements of the offense of omission 

of the referral are not met". Thus, the court considered that, given that "the only evidence of the 

alleged corruption offenses was the information of the petitioner addressed to the delegated judge 

without at the latter's disposal there are other data or clues... it cannot be argued that the civil 

servant (the delegate judge) had clear knowledge of the commission of criminal offenses (bribery 

and bribery) allegedly committed by a penitentiary agent at the date mentioned by the petitioner in 

the criminal complaint"33. 

On the other hand, both in doctrine34, and in judicial practice35, it was appreciated that for 

the existence of the offense of omission of the case, it is necessary for the perpetrator to have a 

                                                 
27 Criminal decision no.1403/2015, the Craiova Court of Appeal, the Criminal and Juvenile Court, www.avocatura.com/speta/5991 

88/omisiunea-sesizarii-art267-ncp-curtea-de-apel-craiova.html#ixzz58xoVfWAC, accesed on 10.04.2018. 
28 currently provided in Art. 107 of Law no. 46/2008, as amended and republished in the Official Gazette no. 611/12 August 2015. 
29 currently Article 113 of Law no. 46/2008, as amended and republished in the Official Gazette no. 611/12 August 2015. 
30 Criminal Decision no. 1998/2014, High Court of Cassation and Justice, Criminal Section, https://legeaz.net/spete-penal-iccj-

2014/decizia-1998-2014, accesed on 13.04.2018. 
31 Ibidem. 
32 Criminal conclusion no. 47/PI/CP/2017, Timişoara Court of Appeal, www.legal-land.ro/conditiile-pentru-existenta-infractiunii-de-

omisiune-sesizarii/,  accesed on 13.04.2017. 
33 Ibidem. 
34 George Antoniu, Tudorel Toader and Collective, Explanations of the New Criminal Code, vol. IV, art. 257-366, Universul Juridic 

Publishing House, Bucharest, 2016, p. 84-85. 
35 Criminal decision no. 3071/1974, Supreme Court, Criminal Section, apud George Antoniu, Tudorel Toader and Collective, op.cit., 

p. 84-85.  
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certain knowledge of the deed stipulated by the criminal law committed in connection with the 

service in which performs his tasks, not the identity of the perpetrator. As the rule of criminality 

(art. 267 of the Criminal Code) refers to the notification of the criminal prosecution bodies 

regarding the deed provided by the criminal law committed, the civil servant is not required to 

know the identity of the perpetrator. 

 

5. Conclusions 

  

In conclusion, we consider that, in interpreting the current provisions of the criminal law and 

the criminal process, non-observance of the civil servant to observe the provisions of art. 291 of the 

Criminal Code regarding the obligation to notify the criminal prosecution bodies does not always 

attract sanction according to the norm of incrimination contained in art. 267 of the Criminal Code 

on the omission of the referral. 

While the provisions of the Criminal Procedure Code (art. 291) oblige a civil servant who, 

in the exercise of his duties, has become aware of the commission of any criminal offense for which 

the criminal proceedings are initiated ex officio, to bring the prosecuting authorities to the attention 

of the prosecuting authorities the provisions of the Criminal Code (art. 267) require the application 

of the criminal sanction for the offense of omission of the complaint only to the civil servant who 

has not notified the facts provided for by the criminal law committed in connection with the service 

in which he performs his duties. 

Starting from some considerations regarding the notification of the criminal investigation 

bodies and continuing with some assessments regarding the classification of the general and special 

referral methods, according to the provisions of the current Code of Criminal Procedure, with the 

presentation of the acts concluded by other observing, the way in which the criminal investigation 

bodies are notified and the analysis of the complaints made by persons with leading positions and 

by other persons prescribed by law as a form of denunciation, the present study aims to highlight 

the importance of approaching, from a perspective, criminal matters, of the issue of the exercise of 

public office. 
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Internet." 

In Portugal, the government developed in 2006 a programme for administrative simplification 

and modernization, called the "SIMPLEX" Programme. Some of the measures we set out below were 

included in this programme and the data we are presenting were featured in the 6-year SIMPLEX 

Programme assessment report, held in 2011. 

In 2016, the government resumed this programme, now named 'SIMPLEX + Programme': a 

programme integrating 255 measures of administrative and legislative simplification and of 

modernisation of public services7. We take the opportunity to also point out some of the 

dematerialisation measures contained in the said programme.  

 

1.1. In public procurement law 

 

Portugal was a pioneer in terms of electronic public procurement. In fact, the Public 

Procurement Code of 2008, approved by Decree-Law 18/2008 of 29 January, established the rule of 

the use of electronic platforms for the proceedings of pre-contractual procedures, which enabled not 

only the promotion of the dematerialization of procedures, but also the compliance with the principles 

of transparency and public access, corollaries of public procurement. 

In particular, interested parties/competitors involved in any pre-contractual procedure are 

obliged to complete various acts through an "electronic platform", namely the submission of 

applications or proposals (cf. articles 62 (1) and 170 (1)) and the delivery of the supporting documents 

(cf. article 83 (1)). The contracting authority is also obliged to use the electronic platform for the 

purpose of publicising the list of competitors (cf. Article 138 (1)) and to make available the parts of 

the procedure until the closure of the system, in a free of charge and direct form (cf. article 240 (3)).  

In addition, an internet portal dedicated to public procurement was created ― "Public 

Procurement Portal" (cf. article 4 (1) of Decree-Law 18/2008 of 29 January), which, under the terms 

of Ordinance no. 701-F/2008 of 29 July, "constitutes a multifunctional space providing information 

on the establishment and execution of public contracts subject to the establishing or implementation 

rules provided for in the Public Procurement Code." 

It should also be stressed that, in the context of public procurement, the European directives 

(Directive 2014/23/EU, Directive 2014/24/EU and Directive 2014/25/EC, from the European 

Parliament and the Council of 26 February 2014) have determined the approval of a law (Law 96/2015 

of 17 August), which transposes the articles relating to the electronic platforms in the context of 

public procurement, regulating the availability and use of the electronic platforms provided for in the 

Public Contracts Code, establishing the requirements and conditions to which they must comply and 

defining the obligation of interoperability with the Public Procurement Portal and with other public 

entities' systems.  

In particular, article 61 (1) of aforementioned law specifies that "all notifications and 

communications between the contracting authority or the jury of the procedure and those concerned, 

competitors or the successful tenderer, relating to the formation phase of the contract and which, in 

terms of the Public Procurement Code, must be carried out within a certain period, are made through 

the electronic platforms (...)." (authors’ highlight). 

It is thus abandoned the rule of the contractual procedure on paper or in computer files and 

adopted the dematerialization of the whole procedure, which ensures its speed and simplification.  

 

1.2. In taxation  

 

In the area of taxation, the instruments used in the service of dematerialisation and procedural 

                                                           
7 On the concept of electronic administration in Portugal see also Cláudia Figueiras, Bárbara Magalhães Bravo, Electronic 

administration: brief reflection on a new administration model, in Rafał Szczepaniak, Cláudia Sofia Melo Figueiras (editors), 

Contemporary Challenges in Administrative Law and Public Administration, ADJURIS – International Academic Publisher, 

Bucharest, 2018, p. 167-177.  
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simplification are evident, of which the following are examples:  

 

1.2.1. Finance Portal  

 

In Portugal, it was created the "Finance Portal", an electronic platform where the tax 

information of all taxpayers is kept. By entering a password, the taxpayer can access his personal area 

and then submit declarations relating to all taxes, obtain payment references, issue receipts for the 

provision of services and tax payment documents, obtain certificates, amongst many other available 

functionalities. 

In this case, there was a total dematerialization of procedures and files, eliminating the need for 

several travels to the services, and the filling of paper forms and of statements/requirements already 

of the knowledge of the Public Administration, as it was done in the past. 

As the taxpayer's integrated tax situation is on the platform, it is possible to ensure the practice 

of actions related to several taxes in a single portal, as well as to obtain certificates and other 

documents prefilled out with the data already known to the fiscal administration.  

 

1.2.2. E-invoice 

 

Pursuant to Decree-Law 197/2012 of 24 August, since 1 January 2013 it is always compulsory 

to issue an invoice, even in cases where end-users do not request it. 

Decree-Law 198/2012 of 24 August, which entered into force on 1 January 2013, created 

measures to control the issuance of invoices, as well as fiscal incentives. Once the tax identification 

number of the citizen who requested the invoice is referred, all information pertaining to his invoices 

is recorded on the website of the e-invoice in the personal area of each taxpayer in the Finance Portal.  

By entering an access password, the taxpayer may manage the invoices registered and 

enter/submit the unregistered invoices therefore obtaining the right to deduct them in his income tax.  

 

1.2.3. Personal income tax (PIT) 

 

Currently, the annual declaration for personal income tax purposes, which is presented 

electronically by the taxpayer through the Finance Portal, is already prefilled out with the data known 

by the Administration, in particular annual income, employer, expenses relating to leasing and rental 

contracts, among others. 

In 2017 the SIMPLEX + Programme implemented the measure called "Automatic PIT": the 

purpose is to phase-out the need to deliver the PIT declaration to taxpayers who only have incomes 

from dependent work (category A) and for retirees and pensioners (category H), being the tax payable 

or receivable calculated on the basis of the information previously available in the Tax 

Administration, without prejudice to the possibility of complaint by the taxable persons.  

 

1.2.4. Simplified business information (SBI) 

 

The legal reporting of accounting, fiscal and statistical nature, which previously took place in 

different formats and moments and involving several displacements, is now fulfilled in a single 

interaction and with greater convenience through the Internet; 

The SIMPLEX + has a measure called SBI+, whose objective is to simplify the completion of 

some Simplified Business Information attachments, eliminating about half the number of tables and 

fields to be completed and prefilling out a significant part of the remaining fields with information 

extracted from the SAF-T (Standard Audit File for Tax Purposes). The remaining annexes will be 

simplified at a later stage. 
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1.2.5. Attestation of the tax or contributory situation  

 

Companies may authorize the consultation of information on their tax or contributory situation 

in the Finance Portal and the Social Security Direct site, by indicating their fiscal and social security 

numbers. 

Currently, the Portuguese Tax Administration issues "certificates" through the electronic 

platform (the same as in relation to the Social Security Institute). 

 

1.3. In administrative litigation 

 

In the field of administrative litigation, important innovations are also noted in the sense of 

procedural dematerialisation. 

To start with, through Decree-Law 325/2003 of 29 December, an electronic procedural protocol 

for handling files was provided for in the courts of administrative and fiscal jurisdiction. 

In turn, among others, the following rules were defined by the provisions of Ordinance 

1417/20038 of 30 December: 

- The submission of procedural parts and documents by electronic means is made by email or 

by electronic transmission of data through the address http://www.taf.mj.pt; 

- The submission of procedural parts and documents by electronic data transmission requires 

the use of the signatory's electronic signature; 

- Procedural pieces submitted by electronic means must be sent in rich text format (rtf) or 

portable document format (pdf) file; 

 Documents submitted by electronic means must be scanned and sent as one single file in 

tagged image file format (tif) or portable document format (pdf); 

  Procedural parts and documents jointly submitted by electronic means must be scanned and 

sent as one single file in tagged image file format (tif) or portable document format (pdf); 

 The part presenting documents by electronic means is exempted from sending referred 

documents on paper and respective copies, to the exception of the cases where the total 

amount of copies exceeds 100 pages; 

 File consultation is performed on a computer terminal, which is available in judicial 

departments, or accessing http://www.taf.mj.pt; 

  The procedural acts of magistrates and the judicial departments are carried out in computer-

readable form, through SITAF - Sistema de Informação dos Tribunais Administrativos e 

Fiscais (Information System for Administrative and Fiscal Courts), with electronic signature.  

Furthermore, Law 15/2002 of 22 February, in the wording of Decree-Law 214-G/2015 of 2 

October, established the following rules:  

 The procedural acts, including the acts of the parties that are to be practised in writing, and 

the processing of the files, are performed preferably by electronic means, in terms to be 

defined by the member of the government responsible for the area of justice; 

 The submission of procedural parts and documents as well as their duplicates and copies by 

electronic means exempts their consignment to the court in paper support, notwithstanding 

the possibility of the judge requiring the presentation of the original in accordance with the 

civil law procedure; 

-  Once the petition is submitted by electronic means, the summons on the public entities or on 

the organs indicated therein is automatically carried out by electronic means, without the 

need for an order of the judge, except in the cases explicitly foreseen in which there is a 

preliminary order; 

 In the situation described in the preceding paragraph the public entity is obliged to submit 

its procedural parts, any pre-trial enquiry and other documents preferably by electronic 

                                                           
8 Ordinance that regulates the functioning of the electronic system for Administrative and Fiscal Courts. 
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means, under the conditions to be defined by ordinance from the member of the Government 

responsible for the area of justice, and the applicant should, whenever possible, receive the 

judicial notifications by the same way, automatically; 

 The procedural pieces referred to in the preceding paragraphs may also be submitted to 

judgment in one of the following ways: 

 Delivery to the judicial department, in paper, being the date of delivery considered as 

the date of the action; 

 Shipment by registered mail, being the date of posting considered as the date of the 

action; 

 Consignment by fax, being the sending date considered as the date of the action.  

 

1.4. In general, national and local administration   

 

The principle of one-stop-shop (point of single contact) was implemented in Portugal, so that it 

is possible in a single point to comply with all the acts and formalities necessary to access and engage 

in a service activity, including the availability of electronic means of payment. This way, all services 

are concentrated in one place (physical: citizen's shop / virtual: citizen's portal). 

In this respect, the "entrepreneur's desk" is still the only point of access to services related to 

business activity and where the citizen can handle several matters such as creating a company, register 

a trademark, obtain certificates or licensing activities in a totally electronic way. 

There are several examples of compliance with the referred principle. Let's see the most 

relevant. 

 

1.4.1 Acquisition of property 

 

a) House Ready. House Ready is a service that enables to perform in a single counter all acts 

related to the purchase and sale of property (for example, pay the municipal transaction tax, ask for 

the exemption from municipal tax on real estate, celebrate the purchase and sale agreement of the 

property and request the necessary records). 

This service was recognized in the World Bank's Doing Business 2011 report, allowing Portugal 

to become the country in the world where it is faster to register the property of real estate. 

b) Property register on-line. It is a service that has made it possible to complete all the acts 

related to property registration through the Internet. 

 

1.4.2. In business  

 

a) Permanent Certificate of Company Register Extract. The service referred herein, like the 

online registers, has earned a strong adherence and preference of its users. 

In this service, and through the provision of the respective access code, companies may 

authorize the consultation of their trade records to any public or private entities that request it, saving 

time, money and displacements previously spent to obtain the numerous paper certificates requested 

throughout the year. This certificate is also available in English. 

b) Certification of Small and Medium-Sized Enterprises (SMEs). Through this service the 

SME certification process has been simplified and made available online dispensing with the delivery 

of documents. 

The application for financial support provided by the Institute of Support for Small and 

Medium-sized Enterprises and Innovation, (IAPMEI) by this type of companies can also be made 

electronically and through an online "current account" they can access to their individual file. 

c) Business Gateway. The “business gateway” allows the creation of businesses through a 

simple and rapid procedure. Before the existence of this service creating a company implied wasting 

time (approximately 1 month), filling in 20 forms and making several displacements. After the 
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creation of this service starting a company takes less than 1 hour, no need to fill any forms, and with 

only one travel. 

The “business gateway” won the European bureaucracy reduction award sponsored by the 

European Commission, a contest that involved hundreds of participants from different Member 

States, and Portugal was considered the top reformer in the World Bank Report Doing Business in 

2007 at the opening of business indicator. 

d) Business online. Creating a Business Online (BOL) became available to all citizen’s holders 

of a citizen’s card as well as lawyers, solicitors or notaries in possession of digital certificates. 

In a few minutes it is possible to those interested to choose their business or company name, 

submit the memorandum and articles of association – which can be chosen from the pre-approved 

template or prepared individually -, digitally sign documents and proceed to the payment of fees, 

which are reduced for those who use this procedure. 

In late 2008 it became possible to constitute a BOL without having to choose the designation 

of the company from the pre-approved names by using a name simulator. 

e) Trademark on-the-spot. This service allows those who created a firm via the “business 

gateway” to have it linked to a trademark accomplishing it in about 1 hour (instead of about 12 months 

as before). Requests for registration may be submitted online, avoiding travel and waiting. 

As of 2007 “trademark on-the-spot” became also available regardless of the constitution of the 

firm, for the most sought products and services. 

 

1.4.3. In citizenship (services rendered to citizens)  
 

a) Being born a citizen. This is a service that allows to register new-borns in maternities and 

hospitals, avoiding unnecessary trips to the civil registry office. 

SIMPLEX+ Programme has a disposition named "Being Born a Citizen +", which means 

providing the service of citizen’s card application at the same time as the Birth Registration in a single 

counter in all hospital units where there is a counter "being born a citizen". This measure is already 

running. 

b) Direct access to the exemption from payment of user charges (measure no. 1 of Simplex 

' 09). This measure aims to ensure direct access to the exemption from payment of user fees, avoiding 

the annual displacement of about 2 million pensioners whose pensions do not exceed the minimum 

wage to public services in order to make proof of their right to exemption from payment of user fees. 

Proof of exemption is made in accordance with the information that the Administration already has 

from the tax department. 

The measure in question won the 1st prize in the contest "Ideias. Simplex '09", having been 

adopted by the Ministry of Health and became operational in May 2010. 

c) Electronic payment slip. This measure replaced the paper payment slip by the electronic 

payment slip. 

This was one of the ' Ideias. Simplex '09" that public services received under the Simplex '09 

Programme, which covers a massive number of employees (more than 42,000 employees in 2011). 

d) Electronic medical prescription. This measure adopted by the Ministry of Health consists in 

issuing and providing electronic medical prescriptions. 

The SIMPLEX+ Programme implemented the measure "Paperless medical prescription 

PLUS" in 2017. Its purpose is to promote the complete dematerialization of medical prescriptions 

throughout the national territory by electronic authenticated access for citizens and health 

professionals. 

e) Citizen’s card. The citizen's card is a single card that replaced the identity card and the 

social security, health and taxpayer cards, allowing citizens to authenticate themselves electronically 

and digitally sign documents with legal value, interacting with public services in a simple and safe 

way. 
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1.4.4. Enacting legislation establishing rules for dematerialization of administrative 

procedures and centralization of submission of applications and electronic communications at 

the 'Entrepreneur's desk' 

 

In fact, there have been a number of legal regimes that ratified these rules. We enumerate the 

most relevant here. 

a) Decree-Law 92/2010 of 26 July, laying down the principles and rules for simplifying the free 

access and practice of service activities; 

b) Decree-Law 48/2011 of 1 April, known as ' Zero Licensing ', which was awarded in 2013 by 

the European Commission as constituting the law that has transposed the Services Directive in a most 

innovative way; 

c) Decree-Law 10/2015 of 16 January, which approved the legal framework of access and 

practice of trade, services and catering activities, partially repealing Decree-Law referred to in the 

previous point. In this Decree-Law the following rules have been established: 

i. Dematerialization of administrative procedures and centralization of the submission of 

applications and communications: all procedures, with the exception of inspection 

procedures and sanctions, are processed at the single electronic desk; 

ii. The single desk allows the communication to local authorities, in so far as it is within 

their competence, of the approval of the establishments or activities concerned; 

iii. Availability of electronic forms and information at the Entrepreneur's Desk; 

iv. The "Entrepreneur's Desk" automatically engages in the necessary consultations, 

forwarding the relevant procedural parts to each concerned authority, in addition to the 

entity responsible for issuing the authorisation; 

v. Enhancement of the features of the Entrepreneur's Desk and the interoperability 

between information systems of different public entities; 

vi. Extending the range of services that are likely to be carried out online; 

vii. Promotion of the development of a digital economy. 

d) Decree-Law 135/99 of 22 April, defining the general principles of action to which Public 

Administration services and bodies must comply in their interaction with the citizens, compiling in a 

systematic manner the rules applicable to administrative modernization; 

e) Decree-Law 74/2014 of 13 May, establishing as a general rule the digital provision of public 

services, instituting the assisted digital service as its indispensable complement and defining the 

concentration of public services in the citizen's shops. 

 

1.4.5. In administrative procedure in general 

 

The Administrative Procedure Code approved by Decree-Law 4/2015 of 7 January defined 

the principles of electronic Administration. In particular, it is stated that: 

-  Public Administration agencies and services must use electronic means in their activities in 

order to promote administrative efficiency and transparency and proximity to stakeholders; 

-  Electronic means used must ensure the availability, access, integrity, authenticity, 

confidentiality, conservation and security of information; 

-  The use of electronic means, within the limits established in the Constitution and in the law, 

is subject to the guarantees provided for in this Code and to administration general principles;  

-  The administrative services must provide electronic means of interaction with the Public 

Administration and disseminate them appropriately so that stakeholders can use them when 

exercising their rights and legally protected interests, in particular to communicate their 

claims, obtain and provide information, research, submit allegations, make payments and 

challenge administrative acts; 

 Interested parties are entitled to equal access to Administration services, and under no 

circumstances can the use of electronic means imply restrictions or discrimination not 
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foreseen for those relating to Administration by non-electronic means; 

 Measures of positive differentiation can be adopted for those stakeholders using electronic 

means in their relationship with the Public Administration; 

 Electronic notifications can be carried out, promoting dematerialization: notifications may be 

sent by email or by electronic notification automatically generated by a system incorporated 

in a site belonging to the service of the competent body or at the electronic one-stop-shop; 

 The deadline for issuing electronic certificates is reduced to 3 days when the procedure is 

computerised (cf. Article 84 (3)); 

 An explicit reference is made to the procedural protocol at the Electronic One-stop-shop (cf. 

Article 62). 

 

1.4.6. In urban planning 

 

In urban planning the following laws and measures implement the principle of 

dematerialization: 

a) Decree 10/2009 of 29 May defines the cartography to be used for territorial plans, as well 

as in the representation of any constraints and establishes the obligation of preparing basic 

cartography and the graphical parts of the territorial management instruments in digital form; 

b) Introduction of instruments for spatial information - geographical information systems 

(GIS) -, which allow the combination and cross-checking of geographical and alphanumeric data; 

c) Obligation of publicising existing municipal plans, permanently and updated, at the 

municipality’s site to which they relate, including the geo-referred digital transcription of their entire 

contents (cfr. Legal Regime of Territorial Management Instruments approved by Decree-Law 

80/2015 of 14 May); 

d) Electronic public participation: when disseminating the start of the public participation 

procedure it is customary to indicate that it can be made in a site and to provide a form for that 

purpose; 

e) Elimination of procedures and acts of public control (implying the liberalisation of some 

private activities) and the introduction of new mechanisms for preventive control of urban operations, 

among others (for example, the prior communication in the Legal Regime of Urban Planning and 

Building and prior communication with a deadline in “Zero Licensing”); These new features are 

designed by the legislator on the assumption that the respective processing will take place 

electronically, thereby establishing short deadlines, tacit deferrals or fictitious acts as well as the 

possibility of settlement of fees by electronic means. 

 

2. Reasons to use electronic administrative procedures 

 

i.  For several centuries the Portuguese procedural culture has been a highly demanding 

bureaucratic model for both citizens and businesses and for the Administration's own employees. In 

fact, obtaining a license for the exercise of an activity or for the construction of a property implied: 

(i) personal presentation  of various requests in several different services, in paper version and with 

supporting documents and copies of other documents already in possession of the Administration; 

(ii) obtaining certificates on paper from public administration services in order to apply before other 

services; (iii) obtaining several orders from each of the services consulted, and the articulation 

between all of them; (iv) the payment of "fees and more fees" for submitting each of the applications, 

in each of the services; (v) the displacement to each of the services for the consultation of the 

respective file and, very relevant; (vi) waiting several months and, in many cases, years, until a 

decision was issued. 

Once this reality was ascertained, it was imperative to eliminate lengthy and complex 

procedures, dispersed by various branches of the Public Administration, for which various stamps 

and endorsements were required and which implied an infinite number of displacements.  
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The de-complexity of the procedural reality passed, among other things, by dematerializing 

procedures, allowing submission of requests, consultation of files and notifications by electronic 

means or the expected existence of an electronic one-stop-shop where the citizen could interact with 

the Administration. 

But it was also necessary to eliminate bureaucratic requirements such as the presentation of 

photocopies and paper certificates and the submission of requests with documents already presented 

or that were in possession of the Administration. 

It was therefore urgent to "take the leap" from the paper and stamp era to the age of the 

electronic platform. 

This was the impetus to create in Portugal in 2006 the first SIMPLEX Programme (2006-2011), 

erected under the motto of ensuring an adequate combination of electronic administration and 

simplification policies in Public Administration. 

This Programme’s main objective, according to its Evaluation Report from 20119 was clearly 

to “transit to an Administration with services focused on the needs of citizens and businesses, organized by life events: 

being born, studying, creating a business, getting a job, going back to training, buying a house or closing a company. 

Integrated services, with one-stop-shop service, whatever the public entity or the level of Administration (central or 

local) that is behind them, such as House Ready, Being Born a Citizen, Business Gateway, I Lost My Wallet or We're 

Having a Child. An Administration with services concentrated in one place, be it physical (as a Citizen’s Shop) or 

virtual (such as the Citizen’s Portal or the Business Gateway), preventing last century’s labyrinths from being 

reproduced in the electronic administration.” (authors’ highlights) 
This central objective could be divided into several specific objectives, namely: 

a) Decrease the number of face-to-face services; 

b) Reduce waiting times; 

c) Minimize the number of interactions related to the same file; 

d) Provide on-the-spot services; 

e) Simplify from a legislative and administrative perspective; 

f) Modernise public services;  

g) Offer more and better access to information. 

All of the above with the ultimate purpose of simplifying and dematerializing.  

This purpose can be achieved in many ways.  

Therefore, considering the obligation to fill in several paper forms in which some information 

had been previously requested by the Administration, it was concluded that it was necessary to 

eliminate or merge forms and to foresee the possibility of obtaining information from previous files 

relating to the same situation/user.  

On the other hand, it was a matter of ensuring that the requested information already available 

in other public services could be obtained through its demand to those services, rather than asking it 

again to the citizen, which would be achieved with the creation of permanent certificates available 

online.  

With regard to the difficulties encountered in sharing information and articulating files between 

services, it was a matter of establishing electronic interfaces for the transmission of data, providing 

access to computer applications for other services and creating shared information databases.  

Concerning the constraints caused to citizens by the need for several displacements to different 

services or to the same service in order to complete a particular file, in particular to obtain a licence 

or renew the driving licence, it was important to integrate the dossier into an one-stop-shop or to 

create a single interlocutor, establish procedures for transmission of information between services 

and create an alternative channel for some steps of the file (i.e. telephone for information, web for 

delivery of forms). 

Regarding the requirement to pay several fees at different stages for the same file, which 

imposed several displacements, it was a matter of eliminating payment notes, allow payments by 

bank transfer and consent several payments in one act. 

                                                           
9 Cfr. Evaluation report “6 anos de SIMPLEX”, available in http://historico.simplex.gov.pt/downloads/Relatorio6anosSimplex.pdf. 

[accessed on 18-10-2017]. 
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In situations demanding the delivery of several copies of documentation, it was a matter of 

eliminating the request for copies or to request their delivery via the Internet. 

Finally, in response to the difficulty arising from the time required to complete a file being too 

long, it was decided to segment the files according to the least degree of risk or complexity, eliminate 

unnecessary licenses and permits in situations of lower risk or less complexity, replace licenses and 

prior authorisations for notifications and certification systems and allow electronic monitoring of the 

file and create alternative contact channels10. 

From above assertions it is clear that in Portugal the dematerialization measures always went 

hand in hand with the purpose of simplifying and modernising Public Administration as persistent 

targets of Governmental Programmes. In fact, there has always been a clear perception of the need to 

create a more effective, more efficient and more competitive Administration that would be able to 

respond, fully and appropriately, to the legitimate expectations of citizens and businesses, while 

adapting, through updating, to global reality. 

ii. The demands arising from European law, which have contributed decisively to the 

implementation of measures to dematerialize files and procedures have a particular emphasis on this 

subject.  

Indeed, and by way of example, the so-called "Services Directive" (Directive 2006/123/EC of 

the European Parliament and of the Council of 12 December on services in the internal market), 

transposed into Portuguese national law by Decree-Law 92/2010 of 26 July, determined that it was 

necessary to establish, in national law, principles and rules needed to simplify free access and exercise 

the activity of services with economic value.  

In order to ensure the purposes of simplification and de-bureaucratization, it was created the 

One-stop-shop for Services, which provided all necessary information for the development of the 

activity in Portugal, as well as information relevant to the beneficiaries of the services. Consequently, 

it was possible, from a single portal, for any person or company that intended to provide services in 

the national territory, to know what requirements to fulfil for the exercise of their activity and which 

administrative acts and permits were needed for this purpose. In addition, the creation of the One-

stop-shop for Services has enabled, on the one hand, to ensure that the necessary procedures and 

formalities were processed electronically, in a simple and swift manner and, on the other hand, that 

the receivers of the services could obtain the relevant information, as well as to report complaints or 

requests for specific information. 

It was in this context that Decree-Law 48/2011 of 1 April was approved, being known as "Zero 

Licensing", with the purpose of adjusting the system of access and exercise of economic activities 

referred in Decree-Law 92/2010 of 26 June, previously mentioned, which transposed the Services 

Directive.  

It established the dematerialization of administrative procedures and the modernisation of the 

way how the Administration interacted with the citizens and with the companies with a view to 

reducing the administrative burdens that citizens and businesses faced, through the elimination of 

permits, authorisations, inspections and preconditions for specific activities, replacing them with 

systematic actions of a posteriori surveillance and mechanisms of effective accountability of the 

promoters.  

Still in the perspective of dematerialization of procedures, referred law created the Electronic 

One-stop-shop called 'The entrepreneur's desk' accessible through a portal established for the 

companies named Business Gateway or other adherent public or private desks. 

Decree-Law 48/2011 was largely replaced by Decree-Law 10/2015 of 16 January, which 

approves the legal framework of access and exercise of trade activities, services and catering, which 

is the result of the purpose to deepen the transposition of EU law, in particular and once again, of the 

Services Directive, undertaken to ensure the provision of digital public services through the principle 

'digital as a rule', established in paragraph 1 of article 2 of Decree-Law 74/2014 of 13 May and the 

                                                           
10 Synthesis built after the document entitled “Orientações para a simplificação - Orientations to simplification”, available in 

http://historico.simplex.gov.pt/downloads/orientacoessimplex.pdf. [accessed on 18-10-2017] 
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principle of electronic one-stop-shop - the 'Entrepreneur's Desk' -, that is, the existence of a dedicated 

website where economic agents interact with the Public Administration. This law performed, once 

again, a major simplification of procedural formalities, by eliminating or removing several steps and 

supporting elements, but also a general dematerialization of the procedures applicable to each 

particular situation, including those belonging to other areas of law (for example, environmental 

procedures or procedures for use of the public domain, among others), integrating them into sectorial 

controls applicable to the activities regulated at the electronic one-stop-shop, referred to as the 

“Entrepreneur's desk”. To that end, it was assured the interconnection with the respective digital 

platforms in the “Entrepreneur's desk”. 

Within the framework of public procurement, European directives (Directive 2014/23/EU, 

Directive 2014/24/EU and Directive 2014/25/EC of the European Parliament and of the Council of 

26 February 2014) led to the adoption of a law (Law  96/2015 of 17 August) , which transposed those 

articles linked to the electronic platforms by regulating the provision and use of electronic public 

procurement platforms, provided for in the Public Procurement Code, establishing the requirements 

and the conditions they must satisfy and the obligation of interoperability with the Public Procurement 

Portal and other public entities. 

 

3. Repercussions of electronic administrative procedures 

 

3.1. Outcomes of the use of electronic administrative procedures from the point of view of 

procedural efficiency 

 

The implementation of electronic procedures permitted to meet the needs of citizens and 

businesses in a speedier, more efficient and cheaper way, without unprotecting other values such as 

the safety of business or consumer protection. 

Shown below are some results of the implementation of measures of procedural 

dematerialization / administrative simplification. 

 

3.1.1. Measures concerning the creation of companies  

 

a) Business Gateway (BG) 
Before Business 

Gateway 

After Business Gateway 

 

Estimated savings 

• About 1 month 

• 20 forms 

• Several 

displacements to 

different services  

• Less than 1 hour (an average of 

about 36 minutes, according to data 

from May 2011) 

• 0 forms 

• 1 displacement (one-stop-shop) 

 

20.1 m€ (value calculated in 2011).  Corresponds to 

estimated savings of 111,135 companies created 

through the Business Gateway until 2011, 

considering displacements, information gathering, 

waiting time and filling in forms (66% less!)11 

b) Business on-line (BOL). Creating a Business Online (BOL) became available to all citizens 

holding a citizen’s card as well as lawyers, solicitors or notaries holders of digital certificates. 

In a few minutes it is possible to those interested to choose their business or company name, 

submit the memorandum and articles of association – which can be chosen from the pre-approved 

template or prepared individually -, digitally sign documents and proceed to the payment of fees, 

which are reduced for those who use this procedure. 

In late 2008 it became possible to constitute a BOL without having to choose the designation 

of the company from the pre-approved names by using a name simulator. 

Data collected during the evaluation of the SIMPLEX Programme show that in 2011 20,733 

requests for online firm had already been presented, which corresponded to 25.7% of total businesses 

                                                           
11 Source: Study ‘Avaliação de 6 medidas SIMPLEX com base na metodologia Standard Cost Model (SCM)’, CapGemini, Feb. 

2008.  
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created12. 

The data calculated in May 2011 showed that the aggregate number of Business Gateway and 

BOL represented 93% of the total number of businesses created in the same period, which emphasizes 

the success of the dematerialization measures implemented. 

c) Trademark on-the-spot 
Before Business Gateway After Business Gateway 

A period of 12 months in average 

 

- Allows those who created a firm via the “business gateway” to have it linked to 

a trademark  

- About 1 hour 

- Requests for registration may be submitted online, avoiding travel and waiting 

time 

- As of 2007 “trademark on-the-spot” became also available, regardless of the 

constitution of the firm, for the most sought products and services 

Data from May 2011 show that 99% of trademark registration requests where submitted 

online13. 

As evidenced by the assessment data, the constitution of societies in Portugal became easier, 

simpler and cheaper. 

 

3.1.2. Measures concerning the elimination of unnecessary obligations  

 
Measures Achieved benefits/estimated savings 

- Inventory, accounting balance, ledger and copier books. The books of 

minutes were kept, but the obligation to certificate them previously in the 

conservatory was eliminated 

- Double bookkeeping system 

- € 60M, with the exemption of 500,000 

acts of certification for the accounting 

books 

- € 65,000, corresponding to notarial 

deeds/year that are no longer necessary14 

- Several notarial deeds became optional  

- Effort to aggregate and centralize the obligation of information to the 

Administration, in accordance with the one-stop-shop principle: 

Simplified Business Information (SBI) 

- Accounting, fiscal and statistical accountability, which was made 

previously in different formats and moments and involving several 

displacements, is now fulfilled online in a single interaction and with 

greater convenience   

-The accounts of the companies are accessible online, eliminating around 

500,000 photocopies, which were requested each year to the companies 

From 2007 until March 2011 were 

submitted some 1,551,300 “simplified 

business information”, the equivalent to 

an annual estimate of 6,000,000 pages 

spared with the dematerialization of the 

accountability register15 

 

- Unofficial transmission by electronic means to Tax Administration and 

Social Security, by the registration services, of business registration 

elements updates, thus eliminating companies’ repeated communications 

to Public Administration and improving the quality of information  

- Phasing out of the certificates by attributing legal value to dematerialized 

probative documents or by encouraging communication between services 

- Online availability of updated business information by means of the 

Permanent Certificate of Company Register Extract 

1,696,241 Permanent Certificates of 

Company Register Extracts requested, 

which represents estimated savings of € 

51.6M with the same extracts available 

online, until March 201116 

- Exemption from presenting the tax status certificate or a certificate for 

fulfilled tax obligations concerning public entities 

- Companies may authorize the consultation of referred information in the 

Finance Portal and the Social Security Direct site, by indicating their fiscal 

and social security numbers 

Approximately 1,802,769 certificate 

requests for fulfilled tax obligations 

replaced by online consultation17 

 

Development of online services:   

a) the Social Security Direct site has become the preferred channel 

concerning the interaction of companies with the Administration 

57,482 certificate requests for companies’ 

fulfilled tax obligations via  the Social 

                                                           
12 Source: Ministry of Justice, May 2011. 
13 Source: Ministry of Justice, May 2011. 
14 Source: Ministry of Justice, May 2011. 
15 Source: Ministry of Justice, May 2011. 
16 Source: Study ‘Avaliação de 6 medidas SIMPLEX com base na metodologia Standard Cost Model (SCM)’, CapGemini, Feb. 2008.  
17 Source: Ministry of Finance and Public Administration and Ministry of Labour and Social Security, May 2011. 
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b) the registration of several corporate acts was dematerialized Security Direct site 18 

171,353 corporate acts registered online19 

- Simplification of import and export procedures through the availability 

of electronic forms related to applications and several proceedings, fully 

dematerializing some of the procedures and implementing mechanisms 

for communication between information systems that enabled the 

electronic authentication of documents (e.g. licences or certificates) 

1,150,000 export declarations submitted 

in a dematerialized way20, which 

corresponds to estimated  savings of 

€1.4M – in search for information, 

displacements, waiting times and 

fulfilling of forms, in the first year 

evaluation21 

- Possibility of extinguishing and liquidating firms electronically 6,608 firms extinct online22 

 
Business Gateway 4.23 M€ 2.81 M€ - 11 h 

Provide a new system for creating businesses, which is faster, more convenient and less 

expensive. Allows setting up business corporations, limited companies and single shareholder 

limited liability companies, in a single place and in just 1 hour. 

    

Permanent Certificate of 

Company Register Extract 

8.83 M€ 8 M€ - 2:11 h 

Any company can have this certificate permanently available online, ensuring that as long as 

this certificate is online no public or private entity may require from those who adhered to this 

service a paper certificate. 

    

Dematerialization of Export 

Proceedings 

3.90 M€ 1.74 M€ - 1:16 h 

Simplification of export procedures with the elimination of all manual proceedings. The 

implementation of this measure implies the replacement of paper-based statement for each 

export by an electronic declaration and the elimination of unceasing delivery of attached 

documents (invoices, proof of origin, permits, etc.). 

    

Single Port Window 0.15 M€ 0.115 M€ - 30:05 h 

Centralize in a technological platform -“Virtual One-stop-shop” - the information, 

documentation and procedures relating to various authorities operating in ports (port, maritime, 

customs, border, health and veterinary authorities), allowing the economic agents  the 

presentation of information in a single point (regardless of destination port) and facilitating 

proceedings and administrative decision-making to port authorities by electronic means. 

  
Results available in http://historico.simplex.gov.pt/SCM/avaliacaoSCM.html 

 

3.1.3. Measures relating to citizens  

 
Measures Achieved benefits/estimated savings 

- Medical consultation on time  

 

It is possible for health centres to make the first specialist’s appointment by 

electronic means to hospitals of user’s geographical area, avoiding his/her 

displacement. This procedure also allows to annex the user’s clinical 

information 

Medical consultation on time is available in all institutions of the National 

Health Service23 

                                                           
18 Source: Ministry of Labour and Social Security, April 2011. 
19 Source: Ministry of Justice, May 2011. 
20 Source: Ministry of Finance and Public Administration, February 2011. 
21 Source: Study ‘Avaliação de 6 medidas SIMPLEX com base na metodologia Standard Cost Model (SCM)’, CapGemini, 2008.  
22 Source: Ministry of Justice, May 2011. 
23 Source: Ministry of Health, 2011. 

http://historico.simplex.gov.pt/SCM/avaliacaoSCM.html
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- Simplification of procedures to obtain 

documents 

 

Provision of integrated services, which are more convenient for citizens. 

One example is the citizen's card that replaced the identity card and the 

social security, health and taxpayer cards, allowing citizens to authenticate 

themselves electronically and digitally sign documents with legal value, 

interacting with public services in a simple and safe way 

Provision of new services online at the 

civil registry office and at social 

security: 

a) Project Being Born a Citizen 

b) property register on-line 

c) computerisation of rural property 

registration 

d) possibility to apply online for the 

University, as well as to enrol in 

universities through their respective 

websites 

e) diploma for Higher Education 

f) electronic submission of complaints  

g) prefilled electronic annual tax 

declaration for individuals   

h) elimination of certificates for 

fulfilled tax obligations  

i) implementation of “Electronic Diário 

da República”- National Official 

Gazette”  

a) allows to register new-borns in maternities and hospitals, avoiding 

unnecessary trips to the civil registry offices 

b) enabled to complete all the acts related to property registration through 

the Internet. 586,453 requests for property register submitted24 

c) provided on the Internet a set of services related to rural property 

information, eliminating the need to travel to the finance offices 

d) 59,878 applications for the University made online, and in the 2nd. and 

3rd. phases of this procedure 100% of the submissions were made online25 

e) Students and alumni of several universities can request through the portal 

of the institutions and view online their Diploma permanently updated  

f) a virtual one-stop-shop that allows citizens to submit complaints 

concerning different crimes, permitting also the integrated access to all 

information regarding their protection 

g) all the citizen has to do is to validate the prefilled data 

h) allows citizens to authorize the consultation of information on their tax 

or contributory situation in the Finance Portal and the Social Security Direct 

site 

i) gives full legal value to the electronic edition of the National Official 

Gazette and allowed free access to citizens. Savings: 14,000 tons/year in 

paper26 

 

3.2. Outcomes of the use of electronic procedures from the point of view of public agents  

 

Implemented dematerialization measures allowed officials to be more efficient in carrying out 

their duties, since they no longer have to devote so much time to merely bureaucratic tasks, treating 

files and handling procedures in a more quickly and simpler way. 

However, dematerialization does not determine necessarily downsizing. In fact, either citizen’s 

shops or citizen’s spaces presume the direct contact between officials and the citizen. Also "digital 

service" means that on "the other side" there is an official who receives the data and proceeds to their 

respective treatment. 

 

3.3. Outcomes of the use of electronic procedures from the point of view of public data  

 

As stated at the time of presentation of the dematerialization measures implemented in 

Portuguese Public Administration, one of the purposes pursued was, in fact, to prevent the citizen 

from delivering several times the same document or from requesting a document from a public entity 

to deliver it to another. Therefore, the principle known as "only once" was applied, established by 

Decree-Law 73/2014 of 13 May, which amended Decree-Law 135/99 of 22 April, following the data 

collection on administrative duplication in information requests and documents. 

By virtue of this principle, citizens are exempted from presenting to public authorities’ 

documents and information that they already have, regardless of the authority which has them, as 

long as they give their consent to the concerned entity to get them. 

On the other hand, the Portuguese legal system foresees that public authorities and bodies shall 

ensure the mutual sharing of data and or public documents necessary for a given file or service 

provision, respecting the rules concerning the protection of personal data. 

Furthermore, as shown above, it was legally planned the promotion of permanent certificates 

online or consultation mechanisms of electronic data through the interoperability of Public 

Administration platforms, reducing to the minimum the need for citizens to deliver supporting 

                                                           
24 Source: Ministry of Justice, May 2011. 
25 Source: Ministry of Science, Technology and Higher Education, 2011. 
26 Source: Presidency of the Council of Ministers.  
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documents. 

Finally, it is noted that in the field of electronic procurement the Procurement Portal was 

created, making publicly available all contracts awarded by any public body to any economic 

operator, which, on the one hand, fulfils the principle of transparency that should underlie any legal 

business and, on the other hand, ensures access to information relating to public procurement. 

 

3.4. Outcomes of the use of electronic procedures from the point of view of users of public 

services  

 

In the light of the results achieved through the implementation of dematerialisation and 

simplification measures identified above, namely the reduction of the complexity of procedures, the 

cost and the average processing time, citizens and businesses revealed their satisfaction in the 

evaluation studies carried out. Indeed, it was possible to ensure, among others, the following 

ambitions: 

i. Elimination or fusion of forms; 

ii. Services rendered in an one-stop-shop – integration of services; 

iii. Creation of alternative channels for some procedural steps (research of information, 

submission of documents, file consultation, payment of fees); 

iv. Provision of online pay slips and procedures forms; 

v. Creation of single interlocutors; 

vi. Segmentation of files according to their degree of risk or complexity; 

vii. Simplification of legislation; 

viii. Dematerialization of certain steps or even of the entire procedure or file; 

ix. Elimination of the duplication of information requests and controls. 

Charts below show the impact of several measures in the different events in the life of citizens 

and businesses and in management areas (Public Administration) 27. 

 
 

 

                                                           
27 Charts show here are included in the Evaluation report “6 anos de SIMPLEX - 6 years of SIMPLEX”, available in 

http://historico.simplex.gov.pt/downloads/Relatorio6anosSimplex.pdf [accessed on 18-10-2017]. 
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Concerning the perception of the measures implemented, particularly the One-Stop-Shop, the 

data revealed in the Evaluation report are very positive:  
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Finally, it should be noted that in 2008 OECD examined in particular the Simplex Programme, 

through the study "Making life easy for citizens and businesses in Portugal – Administrative 

Simplification and e-Government"28, and considered it to be a unique case in the panorama of the 

OECD countries, by its ambition, goals and results to date. 

In brief, the Report is the result of an independent assessment conducted by OECD, at the 

request of Portugal, which enhances the effort and the positive results achieved, particularly with 

regard to: 

1. Reduction of legal obligations imposed to businesses; 

2. Reform of procedures concerning licenses; 

3. Commitment to a vision where services are increasingly centred in life events of citizens and 

businesses; 

4. Improving regulatory quality, preventing the introduction of unnecessary new administrative 

burdens; 

5. Development of transversal services where collaboration and cooperation between public 

services results, in most cases, of the use of new technologies (e.g. Simplified Business Information, 

Business Portal, Business Gateway, Permanent Certificate, or Citizen’s Card); 

6. Improvement of effectiveness and efficiency in Public Administration through the sharing of 

resources and information between services in an effort of collaboration and cooperation between all 

involved; 

7. Exemption from the obligation of certificating yearly incomes and household composition to 

260,000 beneficiaries of subsidised housing credit; 

8. 9,706 exemptions from the submission of documentary evidence of income (data for January 

2008) for granting of certain pensions; 

9. Concern to integrate those who still do not feel empowered to use the new technologies by 

modernizing face-to-face service; 

10. Adoption of a new distribution model for public services, reorganized into an integrated and 

                                                           
28 Study available in https://www.oecd.org/mena/governance/42600869.pdf [accessed on 18-10-2017]. 
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multichannel version;  

11. Commitment to achieving a new public service culture. 

With regard to the possible existence of a 'digital gap', it should be clarified that the measures 

for the dematerialization and implementation of electronic procedures were accompanied by a special 

attention to those who do not know, cannot or do not want to use the digital means of interaction with 

the State, in order not only to guarantee the effectiveness and efficiency of public policies, but also 

to promote territorial and social cohesion. In this sense, a complementary network of spaces designed 

to provide digital assistance to citizens was developed, aiming to give everyone access to the 

advantages of the online provision of public services: the Citizen's Space network. 

This network is the result of partnerships between the Central Public Administration and other 

entities (municipalities, services and entities providing services of public interest), and is dedicated 

to providing digital assistance and to training citizens for the use of digital tools (implementation of 

the so-called "Assisted Digital Service"), on the one hand, and serve as a single point of contact of 

the citizen with the different services and bodies of the Public Administration, on the other. 

 

4. Simplex+ 2016 programme: some dematerialization measures to be implemented  
 

We do not want to finish this report without mentioning some of the measures envisaged in the 

SIMPLEX + 2016 Programme, yet to be implemented. 

 

4.1. Employment one-stop-shop  
 

The purpose of the employment one-stop-shop is to concentrate, in a single physical space and 

/ or digital platform, all interactions of unemployed citizens in the processes of active job search and 

vocational training, as well as employers in the selection and hiring of new employees, or in the 

reskilling and adaptation of human resources. 

The One-stop-shop will integrate a set of measures to dematerialize interactions between 

citizens, companies and public employment services (such as online enrolments / applications, digital 

documents, information availability and search mechanisms in the “NETEmprego" portal). 

 

4.2. Follow NHS (National Health Service) 

 

The aim of this measure is to facilitate and accelerate access to health care through the 

development of the integrated access management system in the NHS (FOLLOW HNS), based on 

four initiatives: 

a) Development of "Free Access to Health Care" (FAHC); 

b) Set-up of the "Voucher for access and integration of health care" (VAI) - production of a 

Form of Indication of Care and Access (FIC) by health professionals, within the scope of the Health 

Data Platform (HDP), with the clinical information that originated the need for referral, and with the 

possibility of electronic notification of the destination entity; 

c) Implementation of “Paperless (PL) Complementary Diagnostic Procedures and Treatment 

(CDPT) - dematerialization of CDPT requests and access to the results; 

d) Development of the "Electronic Voucher for non-urgent patient transportation" - 

dematerialisation of electronic requisition processes, order and route management, and management 

of invoicing and conferencing procedures; development of a mobile application to control patient 

location and process status. 

 

4.3. Being born with a family doctor and electronic health care card  

 

This measure aims to dematerialize the communication of administrative and clinical data 

between health care providers and the citizen, in the scope of health care associated with birth, 
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paediatrics and adolescence, including 4 sub initiatives: 

a) Being Born a User - allocation of a family doctor at the maternity;  

b) Digital Notice of Birth - dematerialization of the Notice of Birth, promoting a reinforcement 

of the articulation between Hospitals and Primary Health Care and improving the quality of the 

continuity of the care provided to the child and to the family; 

c) Infantile and Juvenile Health ECard - digital version of the Infantile and Juvenile Health 

Card, for registration and consultation of parents, caregivers and professionals, including those of the 

private sector, through the NHS Portal, which allows sending notifications; 

d) Electronic Vaccination Card - digital version of the Vaccination Card, accessible to citizens 

and professionals through the SNS Portal, including the private sector, for registration and 

consultation, which also allows notifications, and promotes faster and more effective monitoring of 

the National Vaccination Plan by the General Directorate of Health. 

 

4.4. Driving licence on wheels  

 

Concerning categories A and B of the driving licence, the following measures will be 

implemented: 

a. Dematerialisation of the procedure for issuing driving licenses; 

b. Electronic medical certificate, transmitted directly by the doctor to the services of the IMT 

- Institute of Mobility and Transport, which allows the automatic registration of 

disabilities;  

c. Revalidation / issuance of driving license;  

d. Deletion of the information concerning the address on the driving license; 

e. Public availability of service quality indicators (average deadlines for issuance of driving 

licences). 

 

4.5. Death one-stop-shop 
 

This measure is a project that will bring together Ministries of Justice, Finance, Labour, 

Solidarity and Social Security and private entities (e.g. banking, insurance, energy, water and 

telecommunications companies), to gather in a single point of service all set of public and private 

services that need to be used after the death of a relative. 

 

5. The (new) Citizen’s Card  

 

The recent Law 32/2017 of 1 June, amended, among others, Law 7/2007 of 5 February, which 

creates the citizen's card and rules its issuance and use, the latter already amended by Law 91/2015 

of 12 August. Furthermore, this Law also proceeds to the first amendment to Law 37/2014 of 26 June, 

which establishes an alternative and voluntary system of authentication of citizens in the portals and 

internet sites of the Public Administration called "Mobile Digital Key" and to the seventh amendment 

to Decree-Law 83/2000 of 11 May, which approves the legal regime for granting and issuing 

passports. 

It should be noted that this Law establishes a clear example of an adequate conciliation between 

the purposes of modernization, on the one hand, and the concerns of greater efficiency in the provision 

of public services, capable of generating greater benefits for the citizen, on the other hand. We will 

see, in a more detailed way, what concrete changes were introduced by Law 32/2017, in order to 

achieve the objectives identified above. 

According to article 2 of Law 7/2007 of 5 February, "The citizen's card is a certified document 

that contains the data of each citizen which are relevant for his identification and includes the 

personal identification number, the tax identification number, the HNS personal number and the 

social security number." 
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Firstly, and taking into account the above, the 2017 legislator explicitly provided for the 

obligation to obtain the citizen's card for all national citizens residing in Portugal or abroad, as of 20 

days after birth registration. This legal innovation is closely linked to the implementation of one of 

the measures that integrate the SIMPLEX + Programme, called "Being Born a Citizen". According 

to this measure, already implemented in several national health units, it is possible to register a new-

born, right after birth, in the very health unit and without any need to travel to the civil registry office, 

requesting, at that time, the issuance of the citizen’s card. 

The amendment identified above reflects the legislator’s concern to ensure that citizens are 

entitled, right after birth, to an identification document, which will determine that the new-born is, 

from the outset, registered in the Justice, Health, Social Security and Finance (Tax and Customs 

Authority) databases, allowing him to immediately access the various services provided in each of 

the areas (for example, family doctor or access to social benefits). 

Secondly, and contrary to what was envisaged in the previous drafting of the law, the general 

term of validity of the citizen's card is now set by order of the members of the Government responsible 

for the areas of administrative modernization and justice. Accordingly, Ordinance No. 287/2017 dated 

28 September established, in its article 5, that the general term of validity of the citizen's card is 10 

years for citizens aged 25 or more, being this period of 5 years for citizens who have not completed 

that age. It is therefore possible to extend the general validity period of a citizen's card, which benefits 

the citizen not only because it represents fewer trips for the purpose of renewing the document, but 

also an effective reduction of costs. 

Another change introduced by the recent law concerns the possibility for citizens to request the 

issuance of a duplicate of the document containing the PIN and PUK codes, avoiding the need to 

request a new citizen’s card. This is, in fact, a change with a very relevant impact on citizens' daily 

lives, as the percentage of those who regularly use their codes is still lower than what would be 

desirable, which increases the occurrence of situations when, needing to know their codes for a 

specific situation, citizens are not aware of them. 

Until the implementation of Law 32/2017, citizens who did not know their authentication / 

signature codes through the citizen's card, if they needed to carry out any of these operations they 

were forced to request a new citizen’s card. However, as a result of the changes introduced by the 

above-mentioned legal instrument, it is now possible to preserve the file with the personal unblocking 

code (PUK) of the citizen’s card, which will allow citizens to recover their codes if they have 

forgotten them.  

The rules of preservation of the personal unblocking code (PUK) referring to the address, 

certificate of authentication and certificate of signature are provided for in paragraph 1 of article 11 

of Ordinance No. 287/2017 of 28 September, according to which referred storage shall be carried out 

through "a) The encrypted mention of part of the PUK on the chip of the personal Citizen's Card;" 

and "b) The encrypted mention of the other part of the PUK in the information system responsible for 

Citizen’s Card Life Cycle, managed by IRN (Institute of Registration and Notary Affairs)." 

In turn, in accordance with paragraph 2 of article 11 of the above identified Ordinance "The 

PUK code number is made with a specific symmetric key." According to paragraph 4 of the same 

article "The deciphering of the PUK information provided for in paragraph 1 shall be made through 

the symmetric key indicated in paragraph 2." Once the PUK code has been deciphered the citizen 

shall define new PIN codes. 

To access to the part of the encrypted PUK referred to in paragraph 1 a), article 11 paragraph 3 

of the aforementioned Ordinance establishes that this is done through the use of the fingerprint 

validation functionality (match-on-card) at the reception services referred to in paragraphs 2 and 7 of 

article 20 of Law 7/2007 of 5 February, as amended by Laws 91/2015 of 12 August and 32/2017 of 

1 June. 

In situations where the citizen’s card has been personalized without a digital fingerprint, the 

PUK will be kept encrypted in the information system responsible for the Citizen’s Card Life Cycle, 

which is managed by the IRN. In this situation, for the purpose of deciphering the PUK, it is the 
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employee of the services of reception of the applications for issuing, renewing and cancelling the 

citizen's card that is able to access this functionality, through the use of a digital certificate of 

authentication of the operator, as established in paragraph 6 of article 11 of mentioned Ordinance. 

Another amendment introduced by Law 32/2017 relates to the possibility for citizens 60 years 

of age or older to apply for renewal of their identification document through the citizen's space or the 

internet. In fact, Article 7 (1) of Ordinance No. 287/2017, which regulates the above law, provides 

for this possibility, if the citizen has reached the age of 60 and provided that a) he authenticates 

himself securely in the relevant portal; b) his citizen's card is within the validity period at the time of 

the request; c) the competent services have his fingerprints. 

Similarly, the citizen who has reached the age of 25 may use the online services to request the 

renewal of his citizen’s card, provided that a) he authenticates himself securely in the relevant portal; 

b) the expiry date of his citizen's card is more than 60 days away; c) the competent services have his 

fingerprints; d) he has cancelled the citizen's card to be renewed on account of loss, destruction, theft 

or robbery. 

As can be seen from reading the above terms, the legislator has allowed, through Law 32/2017 

and its regulations, citizens 60 years of age or older to request the renewal of their identification 

document without having to leave home since they can do so over the internet. For citizens aged 25 

or over but less than 60 years old, the possibility of renewal of the citizen's card through the Internet 

will only exist in case of loss, destruction, theft or robbery and only when the validity period of the 

previous card is longer than 60 days. 

Still on the path of modernization and promotion of greater proximity and simplification of 

communications between the citizen and the Public Administration, paragraph 4 of article 13 of Law 

32/2017 gives the possibility of issuing alerts, communications and notifications from the public 

services, which are sent by regular mail, by registered post or by registered post with acknowledgment 

of receipt, to be carried out by electronic transmission of data to the citizen’s mobile telephone and / 

or e-mail address in accordance with this Law. 

Moreover, seeking to prevent citizens from being required to communicate the same data to 

various public entities, it is now possible to re-use the information provided to the Public 

Administration at the time of requesting a citizen's card for the purpose of renewing other documents 

(for example, passport and driving license). As a matter of fact, article 24 (4) of the legal instrument 

in question expressly states that at the time of application for the issue of a citizen's card, its renewal 

or updating of the address, the citizen may "a) expressly authorize the collected data to be transmitted 

to public entities that need them for the issuance of official documents; b) request the issuance of 

documents that need the data transmitted when applying for the citizen's card." 

The above-mentioned changes are based on the implementation of simplification and de-

bureaucratization measures, which will greatly contribute to improving the relationship between 

Public Administration and citizens, since it eliminates the need to present recurring or similar requests 

in several entities, allowing the citizen to have a single point of contact. 

Reference should also be made to the amendment introduced into the law by the addition of 

Article 18-A, which provided for the possibility of the electronic signature in the citizen's card to 

contain the certification of a certain professional attribute, at the request of the holder. Under the 

terms of the law, the certification of professional attributes is carried out through the System of 

Certification of Professional Attributes and constitutes legal proof of the professional quality in which 

someone signs. Therefore, the citizen can invoke his qualification or professional attribute, certified 

by the appropriate entity, using a qualified electronic signature. 

One last change that we would like to point out is the fact that the reproduction of the citizen's 

card without the holder’s consent or that does not derive from the law or from a decision of a judicial 

authority has become a misdemeanour, punishable by a fine going from 250€ to 750€. It is clear from 

Article 43 (1) of Law 32/2017 that "The retention, preservation and reproduction by photocopying 

or faxing of others’ citizen’s card, in violation of Article 5 (1) and (2), constitutes a misdemeanour 

punishable by a fine of (euro) 250 to (euro) 750." 
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The IRN is responsible for initiating and investigating such misconduct, and it is for the 

chairman, or his delegate, to decide on the application of the respective fines. Additionally, with 

regard to the practice of facts that may imply responsibility for misconduct under Article 43 (1), (2) 

and (3), Article 47 of the aforementioned law establishes that "Any authority or agent of authority 

that in the exercise of his or her supervisory duties is informed, by complaint or personal knowledge 

[of such a misdemeanour], initiates or orders to file a report, which must mention the facts that 

indicate that the infraction occurred, the day, the place and the circumstances in which they were 

committed , the name and the quality of the authority or agent of the authority which was informed 

of the facts, the identification of the person who has committed the acts and, in the case of a 

misdemeanour as provided for in Article 43 (1) or (2) [photocopy of the citizen's card], of at least 

one witness who can testify on the facts." 

Since it is not possible to state all the changes introduced through Law 32/2017 and its 

regulations, we have chosen to identify those that, in our view, reveal evident improvements for the 

citizen. However, it should be noted that all changes made in the law reflect the effort made to have 

a safer, more modern and also more functional citizen's card. There is no doubt that the aim has been 

achieved, and it is now up to each one of us, as citizens, to use the various functionalities that the 

legislation has enshrined.  
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